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1. Introduction (Annalee Lepp, GAATW Canada)

At the fifty-sixth session of the Commission on Human Rights, Dr. Radhika Coomaraswamy,
the Special Rapporteur on Violence Against Women, submitted her most recent report
focusing on the global issue of trafficking in women. Entitled "Integration of the Human
Rights of Women and the Gender Perspective," the report discusses various contemporary
trends, including how the issue of trafficking is being conceptualized and addressed by
national governments in both countries of origin and destination. Drawing specific attention
to the proclivity of "Governments of northern countries” to institute "measures to fortify
their external borders against the perceived threat of unfettered immigration" and to the
tendency of Canadian state officials to criminalize migrant and trafficked sex workers, | she

identified two key areas of concern.

First, Dr. Coomaraswamy pointed out that "in some cases, Governments, in their attempts to
respond effectively to growing international concern about trafficking, may misconstrue the
needs of victims and, in so doing, institute policies and practices that further undermine the
rights of women, especially the freedom of movement and the right to earn a living."2 In this
regard, she highlights her concern "about the apparent link between protectionist, anti-
immigration policies and the phenomenon of trafficking. Additionally, the report raises
concern over the law and order approach that is overwhelmingly adopted by Governments to
combat trafficking. Such approaches are often at odds with the protection of human rights
and may create or exacerbate existing situations that cause or contribute to trafficking in

women,"3

A second and related source of concern Dr. Coomaraswamy identified was that the UN
Protocol to Prevent, Suppress, and Punish Trafficking in Persons, Especially Women and
Children, as the "first modern international instrument on trafficking is being elaborated in
context of crime control" under the UN Convention against Transnational Organized Crime,
"rather than through a focus on human rights." She concludes that "she views this as a failing
of the international human rights community to fulfil its commitment to protect the human

I Commission on Human Rights. Fifty-sixth session, Agenda item 12 (a) of the provisional agenda:
Integration of the Human Rights of Women and the Gender Perspective. Violence Against Women. Report of
the Special Rapporteur on violence against women, its causes and consequences, Ms. Radhika Coomaraswamy,
on trafficking women, women's migration and violence against women submitted in accordance with
Commission on Human Rights resolution 1997/44. E/CN.4/2000/68. 29 February 2000. Paragraph 42, p. 16.
On the problems of Canada's "law enforcement" and "anti-immigration” approaches," see Paragraph 45, p. 17,
Paragraph 86, p. 28, Paragraph 92, p. 30.

2 Ibid, Paragraph 4, pp. 6-7.

3 Ibid, Executive Summary, p. 4. See also, Ibid, Paragraph 43, p. 16.
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rights of women."4

In conceptualizing this research project, GAATW Canada initially (and rather ambitiously)
identified the broad parameters of its study as seeking to construct a comprehensive profile
of the migration and trafficking of women to and through Canada in two principal sites: 1) sex
work; and 2) the marriage market. More specifically, as a country mainly of transit and
destination in the wider nexus of trafficking in women and transnational migration, our
research attempted to consider Canada's position in the international and regional movement
of and traffic in women from the standpoint of policy, legislation, and actual practice.
Despite the various methodological and practical challenges associated with conducting
research in these areas, we have attempted in as much as possible to centre the realities and
perspectives of migrant and trafficked women, the concerns of service and grassroots agencies
who have dealt with undocumented migrant women, and nongovernmental organizations
working on issues of human rights, trafficking, and migration.

In keeping with the concerns expressed by Dr. Radhika Coomaraswamy, one of the main
questions that informed this project's research was exploring the contradiction between the
overriding interest of Canadian governmental agencies, as demonstrated in recent policy
developments and especially current practice, to stem 'illegal migration' and to curb
transnational crime and the interest of some non-governmental organizations (NGOs) and
activists in ensuring that the human rights of trafficked women and migrant workers, including
their 'freedom of movement and the right to earn a living', are both recognized and
safeguarded. From our perspective as both researchers and activists for whom this project
was much more than an academic exercise and within an international context in which female
migration is escalating, confronting these differing and often conflicting agendas and centring
migrant and trafficked women's human rights has become an urgent necessity. It is also
evident that, given current practices and recent policy developments, accomplishing these
goals poses one of the most difficult challenges.

4 Ibid, Paragraph 7, p. 7.
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2. Research Teams: Frameworks, Objectives, and Methodologies

This report is the product of research conducted by four main teams of researchers: three in
Canada and one in Thailand, with supplementary research funded by GAATW Canada which
was conducted in St. Petersburg, Russia. While the overall research project was coordinated
by GAATW Canada, each research team was, after initial consultations, given considerable
autonomy to define and refine its focus, based on various factors. These included identifying
critical issues and current international and national developments pertaining to trafficking in
women and transnational migration that required analysis, individual areas of expertise and
experience, as well as available time and resources.

Given the geographical distances between the various research teams, much of the
consultation and coordination was conducted via telephone and e-mail. In November 1999,
three field researchers, Noulmook Sutdhibhasilp, Narda Nelson, and Tara Matzusaki had the
opportunity to attend and participate in an international methodologies workshop hosted by
GAATW in Bangkok, where they were able to share some of the practical and conceptual
challenges of conducting research on trafficking in. women and transnational migration. 5
Furthermore, towards the conclusion of the primary data collection process, GAATW
Canada researchers met with Jan Bootinand, the research coordinator from GAATW, in
Victoria to discuss their research report and the recommendations that emerged from their
segment of the project. Two months later, another meeting was held in Victoria during which
the coordinators of the other research teams discussed their main research findings, the broad
structure and analytical direction of the final report, issues requiring further investigation and
clarification, as well as strategies and recommendations. The principal areas of focus,
organized thematically for the purposes of coherency, have been categorized as follows:6

A. International and National Policies Related to 'Trafficking in Women' (Annalee
Lepp, GAATW Canada, Jiraporn Sae-tang and Midori Furukawa, GAATW, and
Sunera Thobani)

The UN Trafficking Protocol
In the last five years, the phenomenon of 'trafficking in women' has emerged from relative

5 Many of the methodological challenges and constraints encountered by our researchers were shared by
the workshop participants from various regions of the world, including Southeast Asia, South Asia, Eastern
Europe, and Africa. For further discussions of methodology, see, for example, GAATW, "Proceedings of the
First Meeting of the GAATW Working Group on Research and Research Methodologies, 19-21 October 1998."

Unpublished manuscript.

6 In compiling and editing this report, I have attempted to respect the analytical perspectives developed
and the language used by the individual research teams as contained in their original research reports. Whatever
variations may exist in these areas have more to do with growing awareness of the complexities of transnational
migration and trafficking in women than with radically divergent positions on these issues.
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obscurity to become one issue that has received considerable attention among government
policymakers, law enforcement officials, and academic scholars in Canada and the United
States. In 1996, when GAATW Canada began preliminary research aimed at developing a

Canadian profile of trafficking in women as part of an international report being compiled by

GAATW (based in Bangkok) and the Foundation Against Trafficking in Women (STV based
in the Netherlands),? we found that there was a dearth of available information about women
who had migrated to Canada for the purposes of marriage or to work in the sex industry, or
had been trafficked into these sites. In stark contrast to many countries of the South and
European nations, we also realized that the issue of trafficking in women had received little
notice among Canada's federal and provincial governmental agencies, a situation compounded
by a general lack of public awareness about the issue. Furthermore, the few NGOs in Canada
and the United States that had gathered information on or were working with trafficked
women and migrant workers were scattered across North America and had little or no contact
with each other.

This situation, however, began to change in 1997. In May, GAATW Canada hosted the
North American Regional Consultative Forum on Trafficking in Women, the first consultation
of its kind held in Canada and even in North America.8 This forum was designed to initiate
dialogue on trafficking and migration, to facilitate an exchange of information and strategies, to -
formulate and ratify a plan of action, and to establish a national and international network of
organizations and individuals committed to promoting the human rights of trafficked and
migrant women in three principal sites: domestic work, sex work, and the marriage market.9
Beginning several months later, the ongoing police raids of massage parlour and strip clubs
and the arrests of migrant sex workers in Toronto and Vancouver as well as the arrival of over
600 Chinese migrants to British Columbia in the summer of 1999 brought the issues of
trafficking in women, human smuggling, and transnational migration to the attention of the

7 See Jyoti Sanghera, Tracy Havlin, and Amal Rana, "Regional Report on Trafficking in Women:
Canada" (GAATW Canada: International Report Project, 1997). These preliminary findings were incorporated
into GAATW's and STV's international report, a project commissioned by and submitted to Dr. Radhika
Coomaraswamy, the UN Special Rapporteur on Violence Against Women. Various aspects of the international
report were included in the Special Rapporteur's first report on trafficking submitted to the 53rd Session .of the
UN Commission on Human Rights in 1997, See Marjan Wijers and Lin Lap-Chew, Trafficking in Women,
Forced Labour and Slavery-Like Practices in Marriage, Domestic Labour and Prostitution (Bangkok and
Utrecht: GAATW and STV, 1997).

8 This was one of five such forums organized in various regions of the world between December 1996
and May 1997: the Caribbean and Latin America (held in Santa Domingo), Africa (held in Kampala), the Asia-
Pacific (held in Bangkok), and Europe (held in Nordvijkhout).

9 The forum brought together activists from service-based and advocacy organizations in Canada, the
United States, Nepal, the Philippines, Thailand, the Netherlands, France, Puerto Rico, and the Czech Republic,
as well as a number of scholars and policymakers. See the forum's proceedings, GAATW Canada, Whores,
Maids & Wives: Making Links (Victoria, 1998).
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media and through its often highly sensationalized and racialized reports, to the general
public. Finally, spurred on by international pressure to address and combat so-called
transnational crime, the Canadian government, as a member of the G8 Industrialised
Democracies, agreed to formulate legislation aimed at combatting trafficking in persons in the
year 2000.

Most recently, much of the focus -at the global level has been on the development,
negotiation, and signing of the UN Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children, which constitutes the newest global treaty
designed to combat trafficking (See Appendix A). Given that Canada, along with 80 other
nations, signed the Protocol in December 2000 and given its potential influence on the
direction of domestic policies, GAATW Canada felt it was pertinent to include an analysis of
the main principles and priorities contained within it.

Femininization of Transnational Migration and Current Policies in 'Sending'
Countries: The Case of Thailand

In addition to interrogating the new UN Trafficking Protocol, international research conducted
by such non-governmental organizations.as GAATW in Bangkok emphasizes that the issue
of trafficking in women must be conceptualized within the continuums of women's
transnational migration and hence, cannot be isolated as a national or regional problem; rather
it must necessarily be understood within a global context. Given the clandestine and
underground nature of trafficking and other forms of undocumented migration, it is, of course,
difficult to obtain accurate or reliable statistics of the number of persons who are trafficked
through and into Canada (or are classified as such according to how trafficking is defined and
conceptualized). Furthermore, the focus on compiling statistical data or, most often,
statistical estimates can also be interpreted in two ways. On the one hand, statistical data can
be compiled and used as a measure of the magnitude of trafficking in persons and
undocumented migration, a situation requiring greater vigilance by immigration and criminal
justice officials to combat the problem through intensified repressive measures that restrict
women's freedom of movement and mobility as well as their right to earn a livelihood. On the
other hand, statistical data can serve to underscore the extent to which women's transnational
migration, whether for work or marriage and whether independently or as facilitated by a
third party, has become a 'survival strategy' for women in many regions of the world and one
which is propelled by various global economic, social, and political factors.

In our estimation, then, rather than focusing on the compilation of statistical estimates, a
more useful approach is identifying the principal factors and material conditions that
contribute to the women's migration, trafficking, and human rights violations in countries of
origin and destination. Thus, this portion of the report not only includes a discussion of the
broad trends identified in various international studies, but also incorporates an assessment
conducted by the GAATW research team of the Thai government's current and often



contradictory policies on migration and how they relate to the issue of trafficking in women.
While this assessment proved to be extremely useful for further contextualizing the findings
of this study, it also reflects GAATW's perspective on trafficking in women and labour
migration which has guided its research, advocacy, and activist work since 1994.

GAATW was formed at the International Workshop on Migration and Traffic in Women held
in Chiang Mai, Thailand in October 1994. Since that time, GAATW has grown into a
movement of members from more than 150 organisations and individuals worldwide, and has
coordinated, organised and facilitated work on issues related to trafficking in persons and
women's labour migration in virtually every region of the world. Its aim is to ensure that the
human rights of trafficked persons are respected and protected by authorities and agencies.
Its strategy is to promote the involvement of grassroots women in all work against trafficking
in persons to ensure that any work done addresses the real problems. GAATW works to
empower women rather than treat them as victims.

GAATW also seeks to facilitate ongoing development of discourse and action on issues
related to what has conventionally been described as 'trafficking in persons'. Through
extensive consultation with GAATW member organisations and allies, it has become
apparent that the term trafficking is insufficient to describe the range of human rights
violations and abuses inflicted upon migrant women workers. In addition, through these
consultations, it has become clear that an anti-trafficking approach designed to stop abuses
which occur during the process of women's migration often results in repressive laws,
policies, and international agreements that criminalize and stigmatise women who migrate to
work in various informal sectors such as domestic work, marriage, and sex work.

GAATW?’s mission is to ensure that the human rights of migrant women are respected and
protected by authorities and agencies. It also seeks to promote living and working conditions
in countries of origin to provide more viable alternatives and possibilities in their home
countries, and to develop and disseminate information to women about migration, working
conditions, and their rights.

In order to achieve these goals, GAATW endeavours to document, demystify and denounce
repressive uses of anti-trafficking conventions and legislation by proceeding to reinterpret and
redefine them in the interests of migrant women. This includes both moving away from those
formulations that rationalize the social control and criminalization of migrant women, and
fostering the development of a human rights, immigrant workers' and workers' rights
approach to combating abusive and exploitative travel, living, and working conditions.

In this respect, GAATW's objectives are:
« Improve practical support to trafficked persons and advocacy work at all levels;
« Build alliances with existing international organisations;
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« Encourage the ratification and utilisation of appropriate international instruments to address
the problem; '

+ Examine the need for new international instruments and facilitate the creation of these
instruments; :

+ Campaign for the new definition of trafficking in persons and for the development of
humanitarian standards for the treatment of trafficked persons;

+ Promote and facilitate feminist participatory action research on trafficking in women and
women’s labour migration around the world.

GAATW has initiated numerous activities since its inception, including an international
report project in collaboration with the Foundation Against Trafficking in Women (STV),
based in the Netherlands. GAATW prepared up-to-date information on the patterns of
international trafficking of women, forced labour and slavery-like practices in marriage,
domestic labour; and prostitution. In 1997, this report was submitted to the UN Special
Rapporteur on Violence Against Women. Since 1996, GAATW has conducted human rights
training workshops (in Asia, Africa, Latin America and Eastern Europe) to equip women
activists with knowledge on the practical use of UN human rights instruments and
mechanisms to promote the rights of migrant women and to increase political action at
national and international levels. In 1998, GAATW also conducted eight national training
workshops in Southeast Asia with women activists and service providers on how to provide
assistance to women and children. GAATW has coordinated a participatory action research
project on the trafficking of women in Thailand, Cambodia, Vietnam, and Laos. Research
teams in each of these countries were trained in data collection methods and feminist
participatory action research methodology. Reports from each of these countries will be
combined in a comparative analysis report on trafficking in women in the Mekong subregion,
focusing on strategies for change and developing strategies to combat cross-border trafficking
in women. In November 1999, GAATW organised research training in the context of
trafficking in women, focusing on participatory feminist action research.

Advocacy is also a part of GAATW?’s important work. It has lobbied for the adoption of
GAATW's working definition on trafficking and the Human Rights Standards for the
Treatment of Trafficked Persons (HRS) [see Appendix I] at national, regional, and
international levels. It lobbied for the adoption of HRS at the UN Crime Commission, which
elaborated a new Convention on Transnational Organised Crime which included a Protocol on
Trafficking in Persons. The HRS was developed out of an earlier document, the Draft
Standard Minimum Rules for the Treatment of Victims of Trafficking and Forced Labour and
Slavery-like Practices (SMR). The idea of having such an international standard to protect the
rights of trafficked persons was the result of a research project on trafficking in women in
Thailand, completed and discussed at an International Workshop on Migration and
Trafficking in Women in 1994. The research revealed different forms of human rights
violations that trafficked persons encounter, particularly by states.
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Canada's Policy Initiative: Bill C-11, The Immigration and Refugee Protection Act

If the policies of the Thai government reflect how some 'sending' countries are attempting to
address the issue of trafficking, as a country primarily of destination and transit, Canada's
main national initiative in this area is contained in the new Immigration and Refugee
Protection Act, initially introduced as Bill C-31 in April 2000 and then as Bill C-11 in -
February 2001; the latter was passed in November 2001. Sunera Thobani, one of the
principal researchers and an expert in the area of immigration policy, undertook a detailed
review of Bill C-11, with the main objectives of her analysis being as follows:

» Review existing immigration policy as it impacts trafficking in women into the two sites
under investigation: sex work and the marriage market;

« Analyze the changes to immigration legislation;

« Develop policy recommendations.

She focuses her analysis on those immigration policy areas most relevant to women migrating
to or being trafficked into the informal and invisible sectors of the Canadian economy, which

include:

» Legislation affecting temporary workers and domestic workers;

« Legislation affecting the family class and sponsorship regulations, especially for fiance(e)s
and brides;

« The treatment of undocumented/illegal migrants.

C. Popular Understandings of 'Trafficking in Women' (Noulmook Sutdhibhasilp and
Kara Gillies, Toronto Research Team)

Since September 1997, various enforcement agencies have conducted police and immigration
raids on bawdy houses and strip clubs in the Metropolitan Toronto Area.!0 Project Orphan
and Project Trade garnered international attention and were touted as examples of the
trafficking of Asian women into Canada. The volume of cases and the large number of women
arrested have given Toronto a reputation as a popular destination of so-called 'trafficking'
routes. The Metro Toronto area was selected by the Toronto team as a research site owing to

this reputation.

The research team in Toronto consisted of two former migrant sex workers from Thailand, a

10 These investigations included Project Orphan, Project Trade, Project Tuckboat, and Project
Almonzo. For a detailed analysis of Project Orphan and Project Trade, see The Toronto Network Against
Trafficking in Women, The Multicultural History Society of Ontario, and The Metro Toronto Chinese and
Southeast Asian Legal Clinic, Trafficking in Women Including Thai Migrant Sex Workers in Canada (Status of

Women Canada, 2000).
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Canadian sex worker/sex workers' rights advocate, and a researcher/Thai migrant workers'
advocate. The team members were selected based on their expertise and life experiences, as
well as their professional and personal relationships with those who could be affected by
trafficking.

Given that trafficking in women across national borders appears to dominate Canadian public
debate and perception and given that a literature review revealed that the concept of
'trafficking' has been evolving, the Toronto research team decided it was important to explore
popular understandings of 'trafficking in women' as portrayed in the media and as expressed
by service providers. In the latter case, the team interviewed 13 healthcare, legal, and social
service professionals as well as members of informal support networks in Toronto who had
provided services to migrants who might have been affected by trafficking. Semi-structured
interview questions were developed to document this group's experiences and perspectives in
regard to migrant women and the issue of trafficking in women. Letters of consent were given
to all participants to inform them of the purpose of the research and their rights as they
pertained to the study. The letters also obtained consent from the participants to use their
information in this report. Participants had the option of using pseudonyms for
confidentiality. '

In addition, the Toronto research team reviewed secondary literature (including international
reports, books, newspaper clippings, and information on the internet) about the issues of
trafficking in women, irregular migration, migrant workers' rights, and sex work. The purpose
of this review was to examine current debates on the issue of trafficking in women and to
explore Canadian popular understandings of trafficking in women.

D. Migrant Workers and Human Rights Violations (Noulmook Sutdhibhasilp and
Kara Gillies, Toronto Research Team)

Research Framework

In the main portion of their study, the researchers in Toronto focused on trafficking in
women across national borders.1! This is the form of trafficking that appears to dominate
Canadian public debate and perception. Women's movement across borders, whether through
trafficking or migration, is a complex process consisting of entry (how a person entets a
country of destination), residence (a person's immigration status in a country of destination),
and activities (the kind of work a person performs in a country of destination).

In undertaking the literature review cited above, it became evident that the concept of
‘trafficking' is evolving and is as yet undetermined. While many research studies on the topic

11 According to current international standards on trafficking, trafficking in women can occur both
within and across national borders.
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of trafficking in women have focused on migrant sex workers, it is often unclear what criteria
researchers used to determine who was 'trafficked’ and therefore qualified for inclusion. These
studies often failed to draw a distinction between trafficked migrants and individuals -
especially sex workers - who travelled across national borders without force or deception.
Even when studies presented clear definitions of trafficking, the women's experiences often
failed to satisfy the stated criteria. In other words, researchers had difficulty applying
working definitions of trafficking to the real situations of their case or field studies.

Many such studies appear to have overlooked the complexities of both the migration process
and women's lived experiences. Too often, excessive efforts have been made to define
complex situations as 'trafficking'. In an attempt to overcome these limitations, the Toronto
research team adopted a human rights analysis and investigated human rights violations as a
means to examine the trafficking phenomenon. Their goal was to identify human rights-
violations at each stage of the migration process (entry, residence, and activities) and to
consider how these violations relate to the concept of trafficking in women. Their intention
was to produce a holistic, multi-dimensional analysis of the migrants' situations; this was
achieved by examining migrant workers' direct experiences as well as their perceptions of both
the migration process and their working conditions.

Research Objectives
Thus, in addition to exploring the Canadian popular understanding of the concept of
trafficking in women mentioned above, the research objectives of this segment of the Toronto

research were:

+ Identify incidences of human rights violations of migrant workers in Canada throughout the

entire migration process;
« Consider whether violations of migrant workers' human rights are related to trafficking.

Research Participants

The research team made use of their existing personal and professional networks to locate
research participants. Participants were selected in an effort to provide representation of a
variety of work activities performed in Canada (sex work, domestic work, and restaurant
work). The research team also invited participants to refer other potential participants to the
project. In addition to the 13 healthcare, legal and social service providers interviewed,
Toronto researchers also conducted interviews with the following:

11 Thai current or former sex workers (female)
1 Thai restaurant/factory worker (male)
1 Thai domestic worker (female)
1 Venezuelan sex worker (female)
1 Thai community leader (male)

10



Data Collection Process

The Toronto research team adopted a qualitative research approach in order to take into
account the meaning participants assigned to their own contexts and experiences. Qualitative
data is rich in nature and assisted the researchers in understanding the complexities and
personal nature of the participants' experiences, including their own perceptions of their work
situations and the strategies they adopted for dealing with human rights violations.

"Each researcher interviewed participants whom they knew or were referred to by other

participants, which were conducted face-to-face, by telephone, or in one case, electronic mail.
Of the face-to-face interviews, some were recorded on tape and the rest were recorded in the
interviewers' written notes. The recording method was determined according to the preference
and comfort level of the participant. One participant requested a telephone interview for
anonymity. Interviews with the Thai migrant workers were conducted in Thai with the
remainder conducted in English. The interviews took place between December 1999 and

March 2000.

For the migrant participants, semi-guided interview questions were designed to document
their experiences during the entry, residence, and activities phases of the migration process.
Special attention was given to their perspectives and reflections about their working and
living conditions, as well as their reports of human rights violations. Although semi-guided,
most interviews were conducted in a relatively informal, conversational manner. Questions
relevant to the development of the information pamphlet (see Section 6) were included in the
interview questions. :

Letters of consent were given to all participants to inform them of the purpose of the
research and their rights as they pertain to the study. The letters also obtained consent from
the participants to use their information in this report. Participants had the option of using a
pseudonym for confidentiality.

Data Analysis
Interview transcripts and notes were categorized according to the nature and elements of

migration. The research team analyzed and categorized data using:

1. The document, "Abuse and Relevant Human Rights Standards in UN Instruments"
(Appendix B).

2. Two definitions of trafficking developed by the Global Alliance Against Traffic in Women,

Bangkok and the UN Special Rapporteur on Violence Against Women were utilized as tools
for determining whether trafficking had occurred.

11



The Toronto research team met once every two or three weeks to discuss the data collection
process and to develop the analysis. At each meeting, a preliminary analysis of the data was
performed and noted. Any additional data such as transcripts of interviews, newspaper
articles, or updates on participants were added and analyzed accordingly. When in-person
meetings were not feasible, the team consulted by telephone. Finally, the individual case
studies from direct interviews with migrants were categorized and presented according to the
two sets of guidelines above.

The research team decided to present the data according to the specifics of the migrant
process. The experiences of the eleven Thai sex workers were presented together in Part 5.A,
since these participants all entered Canada with the assistance of formal agents and engaged in
similar work upon arrival. The cases of the remaining three migrant workers were compiled in
Part 5.B, based on the fact that these individuals entered Canada through family, friends, or

acquaintances.

E. Pamphlet Development (Noulmook Sutdhibhasilp and Kara Gillies, Toronto
Research Team)

The Toronto research team believed strongly that it is essential and ethical for researchers to
respond to the immediate needs of the marginalized groups they are studying (in their case,
migrant workers). Thus, they decided to incorporate the development of an information
pamphlet into the study. The researchers asked participants to identify information pertinent
to their needs and to suggest effective methods of disseminating this information to female
migrant workers. The information gained from the pamphlet was used in the overall data
analysis.

F. Migration and the International Marriage Market (Annalee Lepp and Narda
Nelson, GAATW Canada)

In addition to undertaking their own review of the growing international literature and internet
information pertaining to trafficking in women and transnational migration, GAATW Canada
researchers conducted a total of 98 interviews in various urban and rural communities in five
regions in British Columbia: the Sunshine Coast, the Lower Mainland, Vancouver Island, the
North, and an area on the United States/Canada border; interviews were also conducted in
Calgary and a smaller community in Northern Alberta. These semi-structured interviews
encompassed a broad spectrum of individuals and agencies, including: a) local state officials
such as immigration authorities, RCMP and police officers from various units, and other
criminal justice officials; and b) those working in the area of service provision, such as local
women's resource centres; transition houses; settlement, victim, legal and healthcare services;
immigrant women's and multicultural organizations; First Nations community agencies; and
youth outreach. In an effort to supplement the information gained from these interviews, we
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also developed and then distributed anonymous surveys to service provision agencies,
immigration officials, and criminal justice representatives in British Columbia. The main
purpose of these interviews/surveys was to determine:

« the level of understanding and awareness of the phenomena of trafficking in women and
transnational migration among local state officials and service provision agencies and how
these processes might affect the lives of women;

« whether and in what context these groups or individuals had, in their professional work,
encountered or dealt with women who had migrated for the purposes of work or marriage or
may have been trafficked into these sites;

« local state responses to cases of trafficking, smuggling, and undocumented migration
including the policies and procedures followed when women are 'discovered' by state
authorities;

« what local services are available to migrant and trafficked women, particularly in instances
when they faced difficulties or if their relationships with (prospective) husbands broke down.

Understanding the complexities of transnational migration, trafficking in women, and human
rights violations within the context of marriage was one of the main foci of GAATW Canada's
research. Over the last five years, international studies have emphasized that definitions and
conceptualizations of trafficking and migration that narrowly focus on sex work or what
continues to be identified as "sexual exploitation" do not capture the "exigencies of modern
manifestations of trafficking in women" or, for that matter, women's migration.!2 As
international studies indicate, women migrate to and are trafficked into various sites, including
the agricultural, garment, begging, and sex industries, domestic work, as well as marriage.!3

Furthermore, some anti-trafficking organizations, such as the Coalition Against Traffic in
Women (CATW), tend to define what Kathleen Barry, its founding member, refers to as
"mail-order bride selling" as a manifestation of trafficking in women and as a form of
prostitution that "begins with men buying women for sexual as well as domestic services." As
Barry insists, "[i]n poverty and prostitution, women frequently see marriage, particularly to
wealthy foreigners, as the only possibility of escape ... This is the basis of another sex
industry, mail-order brides ... Marriage is the other side of prostitution."14 In this
conceptualization, no distinction is made between consensual and non-consensual activity

12 Coomaraswamy, Integration of the Human Rights of Women and the Gender Perspective, Paragraph
17, pp. 9-10.

13 See, for example; GAATW, Human Rights in Practice: A Guide to Assist Trafficked Women and
Children (Bangkok, 1999), 13-17.

14 Kathleen Barry, The Prostitution of Sexuality (New York: New York University Press, 1995), 151-
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and 'morality’ becomes the measure of trafficking cases, rather than coercion and abuse. If a
woman, for example, crosses a border to work in the sex industry or marry, then she must be
considered 'trafficked'. If that same woman insists that she is not being exploited, it is
assumed that she is suffering under false consciousness because, "women actually do not
consent to prostitution or any other form of sexual exploitation - in rape, in marriage, in the
office, in the factory, and so on."15

Other NGOs, such as GAATW, maintain that the "practice of mail-order bride (MOB) itself
is not considered trafficking." GAATW does, however, recognize the "vulnerability" of
women in such marriages, given that a woman's "legal status as a migrant on a temporary
resident's permit ... is dependent on the continuance of the relationship or the sponsorship of
the fiancee. Under such circumstances, the wife is usually not in a position to enlist help from
the authorities or leave an abusive husband for fear of being deported."16 Besides the outright
"kidnapping and sale of women as wives," GAATW also identify some of the elements
involved in what it refers to as 'trafficking for marriage":

Traffickers may represent themselves as marriage brokers and promise the
women that they will be introduced to successful future husbands. Some
foreigners come to the country to meet women, marry them and lure them
abroad. These women go to live in a new environment, without knowing much
of the culture and language and.become virtual slaves. Their husbands might
have been married already or they might be pimps. These women are then
forced into sex work, unpaid labour or end up in servile marriages. Some
husbands are abusive. In many countries, the woman's residency status
depends on her remaining in the marriage.17

In addition to gathering general information from state officials and service providers
pertaining to the issues of transnational migration and trafficking in women and in an effort to
interrogate these different conceptualizations of 'trafficking for marriage' within the context of
women's actual experiences, GAATW Canada researchers interviewed eleven women who
had migrated, temporarily or permanently, to Canada for the purposes of marriage. Of those,
five were residing in British Columbia and six were Russian women who had returned to their
home country. In the former case, the interviewees were referred to us by service providers in
a number of British Columbia communities. In the latter case, given that Russia has
increasingly been identified as one of the main countries of origin in the international nexus of

15 Ibid, 33.
16 GAATW, Human Rights in Practice, 15.
17 1bid.
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trafficking and migration and given that there are virtually no studies focusing on the
experiences of 'returnees’, GAATW Canada thought it was important to document more fully
the experiences of women who had, for divergent reasons, returned to this region of the
world. Consequently, we contracted the services of a researcher in St. Petersburg, a woman
who had travelled to British Columbia with the intention of marrying, found herself in an
extremely abusive situation, and given her tenuous status in Canada, was presented with the
option of leaving the country voluntarily or face deportation. While she consented to having
the trajectory of her experiences (Russia-Canada-Russia) documented for the purposes of this
project, she also agreed to interview five women in St. Petersburg, all of whom had also
travelled or migrated to Canada for the purposes of marriage and had eventually returned.

In conducting these semi-structured interviews and depending on the specifics of their
migratory paths as well as their level of comfort in revealing the details of their lives, each of
the eleven women were asked to discuss the reasons why they initially decided to marry or
search for a husband from abroad and to migrate to Canada, what mechanisms or services (if
any) they used to find a potential partner, and their general experiences within the ensuing
relationship(s). In the case of those who had returned to their home country, the women were
also asked to comment on what challenges they encountered and whether they considered re-
migration for the purposes of marriage to be a viable option. Pseudonyms have been used to

~ protect the identities of the interviewees.

These interviews were supplemented by research into the general operations of the growing
number of marriage agencies, many of which increasingly advertise a multitude of services on
the internet and constitute one example of a third-party that, for a price and at considerable
profit, facilitates cross-border relationships and ultimately migration (usually the movement
of women to join men). Finally, we conducted five informal telephone interviews with British
Columbia men who expressed interest in finding an 'overseas' wife; these were designed to
examine some of the reasons why they considered this to be a desirable option.

F. The Experiences of 'Returnees' (Jiraporn Sae-tang and Midori Furukawa, GAATW
and GAATW Canada)

As mentioned above, an important component of our study was to investigate the
experiences of 'returnees’, those trafficked or migrant women who were deported from
countries of destination such as Canada or, for varying reasons, returned to their home
countries. Over the past three years, the Toronto Network Against Trafficking in Women,
GAATW Canada, and GAATW in Bangkok have worked together in a number of cases in
which migrant sex workers have been deported or pressured to return to Thailand. This form
of grassroots, bilateral cooperation is crucial, particularly in ensuring that the women have
immediate assistance upon arrival at the Bangkok airport as immigration authorities process
their cases as well as longer term assistance with housing and employment should they
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request or need it. In an effort to document the repatriation process more fully, the GAATW
research team investigated the treatment of deportees, focussing on those trafficked women
who returned to Thailand through official channels.

Initially, the GAATW researchers endeavoured to locate Thai women who had been
trafficked into Canada and returned, but they found this to be extremely challenging. Making
contact with trafficked women is, in any case, very difficult. GAATW often receives requests
from various individuals and organizations who wish to communicate with 'victims' of
trafficking. In many cases, the organization is unable to comply with these requests. The very
few women that the GAATW researchers could get in touch with were unwilling to talk to
them. Perhaps their experiences of being trafficked were very painful and they found it
difficult to discuss them. It is perfectly understandable that people do not want to talk about
something that they find distressing and/or shameful. They are also forced to recount the
same stories to various state authorities, including law enforcement and immigration officials
in the countries of destination, the Thai Embassy, as well as immigration officials and the
police in Thailand. Why should they repeat the same stories to researchers? The limited time
available to conduct the research also made it difficult to build trust with the women. It is, of
course, very important to respect the privacy of the women and avoid treating them as mere
'subjects' of research.

This led to another difficulty as identified by the GAATW researchers: the lack of
cooperation between all parties who are involved in dealing with trafficked persons. Close
collaboration is not only needed among state authorities, but also between NGOs who assist
trafficked women in countries of origin and destination. Information sharing is simple and a
vital component. Ultimately, such cooperation and collaboration between all parties will
benefit the women themselves.

After several weeks of futile efforts, the GAATW researchers decided to widen the scope of
their research. They travelled to Northern Thailand to interview Thai women who had been
working in Taiwan and Malaysia. At the Foundation of Life Foundation in Pattaya, which is
a church-related NGO providing skills training for sex workers, they interviewed a woman
who was about to leave for Sweden to work. In addition, GAATW researchers compiled case
studies of women who had returned and interviewed a senior official in the Department of
Public Welfare who is in charge of a section which provides assistance to Thai people who
are deported or returned from abroad. Authorities in Thailand, including the Departments of
Public Welfare and Immigration, generously cooperated with the researchers. Unfortunately,
the Canadian Embassy in Thailand declined to be interviewed and share any information.

G. Conclusions and Recommendations: Human Rights Violations and State
Accountability
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While the conclusions drawn from each research study and the recommendations developed
by each research team are included throughout this report, this section provides a brief
summary of both. Despite some variations in perspectives and approaches among the
research teams, reflecting the complexities of the issue of trafficking in women, transnational
migration, and women's lived experiences, it is possible to draw general conclusions based on
the research findings and present the main recommendations of the project participants.
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3. International and National Policies Related to 'Trafficking in Women'

A. The UN Trafficking Protocol (Annalee Lepp, GAATW Canada)

As noted in the introduction, the UUN Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children supplementing the UN Convention against
Transnational Organized Crime constitutes the newest international treaty designed to
combat trafficking (See Appendix A). After two years of negotiations, involving government
delegates and NGOs, and signed by 81 countries in December 2000, the Trafficking Protocol
provides the first international definition of '‘trafficking in persons', differentiating it from
human smuggling which is addressed in a separate Protocol Against the Smuggling of
Migrants by Land, Sea and Air. This is a significant development, especially given that until
now, no internationally agreed upon definition existed. For some NGOs, this created one of
the fundamental problems in addressing the issue. For example, as GAATW and STV noted

in 1997:

From a theoretical point of view, this lack of a clear and internationally
accepted definition is not surprising. 'Trafficking in women' is a complex
phenomenon which touches various, and often extremely sensitive issues, like

" sex and money. In practice however, the need for a clear understanding and
definition of what constitutes 'traffic in women', i.e. what practices exactly
should be combated, is not just an academic or ideological issue. The strategies
or policies that should be pursued, depend to a high extent on the definition of
the problem. Logically, solutions vary, according to what is perceived as the
problem to be solved: organised crime, illegal migration, prostitution, forced
labour, violence and abuse of women, unequal economic relationships or
poverty? Without a good definition, attempts to deal with the problem will
remain wishful thinking at best. At worst they can cause repercussions that
have repressive instead of emancipatory effects on the already precarious
situation of the women concerned. 18 ‘

The definition included in the Trafficking Protocol, however, was the product of a lengthy
and for some, a highly diversionary debate over whether it should include "all sex work,
whether voluntary or forced" as contained in the 1949 Convention for the Suppression of the
Traffic in Persons and the Exploitation of Others. According to representatives of the Human
Rights Caucus present during the negotiations,!? all "government delegates agreed that

18 Wijers and Lap-Chew, Trafficking in Women, 19.

19 The Human Rights Caucus included representatives from the following organizations: International
Human Rights Law Group (USA), Foundation Against Trafficking in Women (Netherlands); Global Alliance
Against Traffic in Women (Thailand); Asian Women's Human Rights Counci! (Philippines); La Strada
(Poland, Ukraine, Czech Republic, Bulgaria); Fundacion Esperanza (Columbia); Foundation for Women
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involuntary, forced participation in prostitution would constitute trafficking," but most
governments rejected the notion that voluntary, non-coercive participation by adults in sex
work should be conflated with trafficking. Nonetheless, certain countries, led by Belgium, the
Philippines, the Vatican, and several NGOs refused to compromise, insisting that the
definition should be all inclusive. Although the Caucus strongly advocated for an expanded
definition of trafficking to cover purposes other than prostitution and encompass all forms of
trafficking into forced labour and servitude,20 its representatives realized that valuable time
was being lost on this debate and hence, proposed a compromise definition in which the
ambiguous term, isexual exploitation’, was incorporated.?! Leaving the term undefined and
open to interpretation (as indicated by an interpretive note) in accordance with each nation's
domestic laws, this compromise definition was ultimately adopted by the delegates:

(a) 'Trafficking in persons' shall mean the recruitment, transportation, transfer,
harbouring or receipt of persons, by means of the threat or use of force or
other forms of coercion, of abduction, of fraud, of deception, of the abuse of
power or of a position of vulnerability [interpretative note (63)] or of the
giving or receiving of payments Of benefits to achieve the consent of a person
having control over another person, for the purpose of exploitation.
Exploitation shall include, ata minimum, the exploitation of the prostitution of

(Thailand); Ban-Ying and the KOK-NGO Network Against Trafficking in Women (Germany); Solomon
Foundation (Hungary); Women's Consortium of Nigeria and Women, Law and Development in Africa

(Nigeria).

20 For example, the working definitions of trafficking and forced labour practices that GAATW had
developed reflected these elements. Trafficking entails "all acts and attempted acts involved in the recruitment,
transportation within or across borders, purchase, sale, transfer, harbouring or receipt of a person involving the
use of deception, coercion including the use or threat of force or the abuse of authority or debt bondage for the
purpose of placing or holding such person, whether for pay or not, in involuntary servitude (domestic, sexual or
reproductive), in forced or bonded labour, or in slave-like conditions, in a community other than the one in
which such person lived at the time of the original deception, coercion or debt bondage. The sites into which
women can be trafficked include, among others, the garment, agricultural, fisheries, begging, or seX industries as
well as domestic labour and marriage. Forced labour and slavery-like practices includes "the extraction of work
or services from any woman of the appropriation of the legal identity and/or physical person of any woman by
means of violence Of threat of violence, abuse of authority of dominant position, debt bondage, deception or
other forms of coercion." GAATW, Human Rights in Practice: A Guide to Assist Trafficked Women and

Children (Bangkok, 1999), 8-17.

21 Human Rights Caucus, "UN Trafficking Protocol: Lost Opportunity to Protect the Rights of
Trafficked persons," 23 October 2000. http://www.stop-trafﬁc.org/news.html; and "Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the UN
Convention Against Transnational Organized Crime." http://www.inet.co.th/org/gaatw/SolidarityAction/
HRSLetter.htm.
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others or other forms of sexual exploitation [interpretative note (64)],22 forced
labour or services, slavery of practices similar to slavery, servitude or the
removal of organs;23

Given the ambiguity of this definition, NGOs on opposing sides of the protracted and heated
prostitution-‘—trafﬁcking debates have not only claimed a degree of victory, but also are now
lobbying for nation states to incorporate a 'correct’ interpretation in their respective domestic
laws. On.the one hand, those organizations aligned with the Coalition Against Trafficking in
Women (CATW) have argued that, despite efforts of the 'pro-sex work’ lobby (the Human
Rights Caucus) and members of the UN Commission on Human Rights (including the Special
Rapporteur on Violence against Women and the International Labour Organization) to delink
"the exploitation of prostitution and trafficking," CATW and its allies were successful in
"defending a definition of trafficking that protected all victims of trafficking, not just those
who could prove they had been forced." This is consistent with their position that
nrafficking and sexual exploitation are intrinsically linked" and that "the system of
prostitution itself is the abuse" and "a violation of women's human rights."24

The Human Rights Caucus, on the other hand, has maintained that even though the more
inclusive definition of trafficking does foreground prostitution and other forms of sexual
exploitation, albeit with an interpretive note, among the sites of trafficking, the Protocol, by
not defining these contentious terms, "does recognize the existence of voluntary and forced
prostitution"; in other words, it does permit nation states to concentrate on forced
prostitution and other crimes involving coercion, and does not require them "to treat all adult
participation in prostitution as trafficking." In fact, they have argued that governments that
wish to focus on crimes involving force and coercion in sex work need not include
prostitution or sexual exploitation in their domestic laws, given that the terms "forced labour
or services, slavery or practices similar to slavery, servitude" would cover all situations
including forced participation in prostitution. Finally, in instances when governments are
intent on using the term sexual exploitation (which is not defined in international law), the
Caucus has proposed a definition which emphasizes that "sexual exploitation, like other

22 Interpretive note (64): "The travaux preparatoires should indicate that the Protocol addresses the
exploitation of prostitution of others and other forms of sexual exploitation only in the context of trafficking in
persons. The terms 'exploitation of the prostitution of others' or 'other forms of sexual exploitation' are not
defined in the Protocol, which is therefore without prejudice to how State Parties address prostitution in their

respective domestic laws."

23 Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
supplementing the United Nations Convention against Transnational Organized Crime, Article 3 (a).
http://www.uncjin.org/Documents/Conventions/dcatoc/ﬁnal_documents/index.htm.

24 Janice G. Raymond, "Guide to the New UN Trafficking Protocol," and CATW, "Victory in
Vienna." http://www.uri.edu/artsci/wms/hughes/catw/tocv.htm.
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forms of labour exploitation, requires the use of force or coercion.” 23 While CATW has
insisted that this proposal constitutes a "blatant misrepresentation of the actual trafficking
protocol in the aftermath of [the pro-sex work lobby] having lost @ key international battle
over the definition of trafficking,"26 the Caucus has developed the following definition of
'sexual exploitation’”

[Tlhe participation by a person n prostitution, sexual servitude, oOf the
production of pornographic materials as @ result of being subjected to @ threat,
deception, coercion, abduction, force, abuse of authority, debt bondage Of
fraud. Even in the absence of any of these factors, where the person
participating in prostitution, sexual gervitude of the production of
pornographic materials is under the age of 18, sexual exploitation shall be
deemed to exist.27

On the surface, it would appear that the impasse created by the absence of an international
definition of trafficking, the basic principles of which are acceptable to state parties and key
players, has been broken. It remains to be see; however, how national governments,
including Canada, will interpret the Protocol's definition and incorporate it into their domestic
iegisiation.28

In addition to the adoption of the above definition, the stated purposes of the Trafficking
Protocol are:

(a) To prevent and combat trafficking in persons paying particular attention to women and

25 Human Rights Caucus, “protocol to Prevent, Suppress and Punish Trafficking in Persons,” 2.
26 Raymond, "Guide to the New UN Trafficking protocol," 7.

27 Other points of debate included: whether the phrase 'victims of trafficking (supported by CATW) or
rafficked persons' (a less emotive term advocated by the Human Rights Caucus) should be used in the
protocol; and the inclusion of the clause in Article 3 (b) which states that “the consent of victim of trafficking
in persons ... shall be irrelevant.” In the latter case, the Human Rights Caucus maintained that if trafficking is
understood as involving force and coercion, then @ trafficked person could not consent t0 her own exploitation,
making the clause unnecessary. Ibid.

28 In its recently impiemented Vietims of Trafficking and Violence Protection Act of 2000, the United
States, for example, has defined what it terms nsevere forms of trafficking in persons" as "(a) sex trafficking in
which commercial act i induced by force, fraud, or coercion, of in which the person induced to perform such act
has not attained 18 years of age; or (b) the recruitment, harboring, transportation, provision, or obtaining ofa
person for labour or services, through the use of force, fraud or coercion for the purpose of subjection to

_involuntary servitude, peonage, debt bondage, of slavery.” United States, Victims of Trafficking and Violence

Protection Act of 2000, 114 Stat. 1464, Public Law 106-386. http://www.state.gov/documents/organization/
10492pdf. ' :
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children;

(b) To protect and assist the victims of such trafficking, with full respect for their human
rights; and

(c) To promote cooperation among State Parties in order to meet those objectives.29

Despite the apparent equitable attention to the principles of prevention, prosecution, and
protection as indicated in Article 2, the Human Rights Caucus has further argued that the
most detrimental consequence of the intense debate over the trafficking definition was that a
sustained and serious discussion of the general absence of mandatory provisions for
protecting the human rights of and providing assistance and services to trafficked persons
was sidelined. Furthermore, government delegates were virtually unanimous in their
opposition to the adoption of mandatory language in this area.30

As a result, the Trafficking Protocol, in conjunction with the UN Convention Against
Transnational Organized Crime, focuses principally on "crime control," containing "strong
law enforcement provisions" in such areas as "criminalization" (Article 5), "border measures”
(Article 11), "security and control of documents" (Article 12), and "information exchange and
training" (Article 10). These are designed to encourage governments to organize and share
information about organized crime and enhance their ability to detect and prosecute
traffickers. While the law enforcement provisions are defined as mandatory state obligations,
the articles pertaining to human rights protections and assistance provisions are discretionary,
largely applying only to those trafficked persons who are willing to act as witnesses; these
provisions, then, are merely perceived as tools for the more effective prosecution of
traffickers. In other words, although CATW and its allies have hailed the Protocol for its
"specific protection mechanisms for trafficked women and children," the main weakness is
embedded in the language used in the articles pertaining to the "Protection of victims of
trafficking in persons" (Section II), in that governments who have signed the Protocol "shall
consider implementing measures" or "shall endeavour to" provide protections and assistance
"in appropriate cases." Consequently, it does not require governments to cease arresting,

29 protocol to Prevent, Suppress and Punish Trafficking in Persons, Article 2.

30 Human Rights Caucus, "UN Trafficking Protocol: Lost Opportunity To Protect The Rights Of
Trafficked Persons,” 1-2, and "Protocol to Prevent, Suppress and Punish Trafficking in Persons,” 1-2. Prior to
the final negotiation of the Protocol, the UN High Commissioner for Human Rights and other UN agencies
noted, with concern, that the protection and assistance provisions within it were "very weak" and should, "at a
minimum, meet basic international human rights standards.” See United Nations General Assembly, Ad Hoc
Committee on the Elaboration of a Convention against Transnational Crime. Fourth session, Vienna, 28 June -
9 July 1999. Informal note by the United Nations High Commissioner for Human Rights. A/AC.254/16. 1
June 1999. Paragraphs 16-21, pp. 4-5; United Nations General Assembly, Ad Hoc Committee on the
Elaboration of a Convention against Transnational Organized Crime. Eighth session, Vienna, 21 February - 3
March 2000. Note by the Office of the United Nations High Commissioner for Human Rights, the United
Nations Children's Fund and the International Organization for Migration on the draft protocols concerning
migrant smuggling and trafficking in persons. A/AC.254/27. 8 February 2000. Paragraphs 7-9, pp. 3-4.
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detaining, and deporting trafficked persons, or to implement policies to protect their
identities, to permit them to remain in countries of destination, even if temporarily, if it is
unsafe to return, or to provide emergency shelter, medical services, financial support, and
legal counselling. It will thus be left to NGOs to continue to bear the burden of providing
necessary assistance to trafficked persons in these areas. With respect to Canada, as one of
the signatories, the Protocol does not oblige the Canadian government to change the direction
of its current policies and practices. In fact, as indicated by the findings of a number of the
research teams, its provisions merely reinforce and further legitimize them.

B. Femininization of Transnational Migration and Current Policies in 'Sending'
Countries: The Case of Thailand (Annalee Lepp, GAATW Canada, and Jiraporn Sae-
tang and Midori Furukawa, GAATW)

In conceptualizing trafficking within the context of transnational migration and constituting
its most abusive form, international studies have emphasized that a number of structural
factors contribute to the movement of women and to global trafficking in women. The
underlying bases of what has been termed the 'new poverty' include the severe dislocations
caused by civil/military strife and the transitional economies in Russia and Eastern Europe. In
the latter case, Marjan Wijers and Lin Lap-Chew have pointed out:

[W]omen and children are particularly vulnerable to the present global malaise
of increasing economic and social inequality, rural economic failure, rising
unemployment and the growing gap between the rich and poor countries. The
decline in the former socialist countries is illustrative of its impact on women.
The breakdown of national economic and political systems has precipitated
the hitherto unknown phenomenon of unemployment which has stricken
women first and foremost. Women were the first to lose their jobs while social
services, education, and medical care are no longer free.31

In addition, the ongoing destructive effects of globalization with the imposition of structural
adjustment policies and international trade agreements have over the past decades squeezed
national economies especially in countries of the South. In effect, the forces of globalization
have been held responsible for the growing economic disparities between North and South,
the displacement of peoples from rural agricultural communities and rural-urban migration,
environmental devastation, the deepening immiseration of marginalized populations, rising

31 Wijers and Lap-Chew, Trafficking in Women, 43.
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unemployment in urban centres, declining real wages, and the femininization of migration.32
As an ILO report argued in 1996, the femininization of international labour migration is "one
of the most striking economic and social phenomena of recent times."33 Besides the 'freeing
up' of marginalized and disadvantaged groups as potential migrants and livelihood-seekers
under the regime of globalization, transnational migration and trafficking in women are also
demand driven phenomena.34 Due to the unprecedented demand for their cheap labour, ‘Third
World' women have come to assume a central role in their families as wage-earners. As such,
given the demand for their sexual, reproductive, and domestic services in informal and
invisible sectors of the economy in countries of the North, like Canada, the search for
enhanced economic opportunities and security have generally been identified by women as
the primary reason for their decision to migrate for work or marriage. Despite the potential
risk of leading illegal lives in countries of destination such as those in Western Europe and
North America where increasingly more restrictive immigration policies diminish
opportunities for legal migration, women's cited motivations have included the desire to
mitigate situations of poverty and indebtedness, secure elevated earnings and long-term
financial security, as well as send money home to support and better the lives of their
families.35

While the rights of all persons, including women, to freedom of movement and mobility is a
fundamental one, the governments of some countries of origin, such as Nepal, have responded
to the problem of trafficking by implementing strategies to curb women's migration in the
name of protecting them from potential abuse and exploitation.36 Based on their interviews
with state officials, the GAATW researchers found that the Thai government has developed a

32 For discussions of the global context, see, for example, Wijers and Lap-Chew, Trafficking in
Women, 192-94; Jyoti Sanghera, "In the Belly of the Beast: Sex Trade, Prostitution and Globalization"
(Bangkok, Thailand: Asia-Pacific Regional Consultation on Prostitution, 1997).

33 Cited in Kamala Kempadoo and Jo Doezema, eds., Global Sex Workers (New York: Routledge,
1998), 17. :

34 See Jyoti Sanghera, "Trafficking in Children for Sexual Purposes: An Analytical Review," Theme
Paper for the Second World Congress against Commercial Sexual Exploitation of Children (Unpublished,
2001).

35 For these findings, see, for example, Lynn McDonald, Brooke Moore, and Natalya Timoshkina,
Migrant Sex Workers from Eastern Europe and the Former Soviet Union: The Canadian Case (Ottawa: Status
of Women Canada, 2000);. Philippine Women Centre of B.C., Canada: The New Frontier for Filipino Mail-
Order Brides (Ottawa: Status of Women Canada, 2000).

36 See, for example, Jyoti Sanghera, "Towards the Construction of an Empowered Subject: A Human
Rights Analysis of Anti-Trafficking Legal Interventions and Trends in South Asia" (Unpublished, 2001); Jyoti
Sanghera and Ratna Kapur, "An Assessment of Laws and Policies for the Prevention and Control of Trafficking
in Nepal" (Kathmandu & New Delhi: The Asia Foundation and Population Council, 2000).
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more ambiguous policy on migration. At one level, the Thai government is keen on
encouraging Thai people to seek employment abroad. This is because the remittances sent
from workers abroad contribute to boosting the Thai economy, especially in terms of earning
foreign currency. The National Catholic Commission on Migration, for example, noted that it
is government policy to support migration and send Thai labourers abroad, since it is a good
way to economically benefit the country. However, the Commission also pointed out that -
provincial staff are less enthusiastic about this policy because they have encountered a
considerable number of local agencies and illegal companies that exploit labourers and/or
deceive villagers. Some workers, for example, have reported that they paid these agencies
very high commissions without receiving any benefits in countries of destination. Also many
women, who left the country with the assistance of agencies to work as domestics, ended up
in the sex industry.

Currently, however, it is the Ministry of Labour and Social Welfare that seems to be actively
promoting the legal migration of labourers abroad through the following mechanisms:

* by conducting campaigns in various parts of Thailand to seek new recruits and encourage
the use of government channels for migration;

* by offering pre-departure seminars for those who have decided to work abroad, which
provide workers with very general information about the country to which they are migrating,
covering such topics as climate, culture, and domestic laws;

* by disseminating its publication, Manual for Working Abroad.

Furthermore, the Ministry of Labour and Social Welfare has contracts with various private
agencies which, in theory, provide Thai workers with legitimate employment abroad and
which supposedly ensure a 'safe’ and legal migration process. Given that the government
endorses and guarantees the credibility of these agencies, the Ministry maintains that this
channel constitutes a much more economical and secure way to migrate as opposed to
individuals making their own arrangements. However, it is important to note that the
information distributed to those seeking employment abroad mainly targets male labourers;
there is no specific information provided to female migrants (see Appendix E for statistics on
Thai migrant workers, segregated by gender). Due to gendered division of labour, jobs
undertaken by men and women do differ, and therefore it would be appropriate for the
government to provide gender-specific information, especially for female migrants.

In contrast to the Ministry of Labour and Social Welfare, the Department of Public Welfare
seems less keen to encourage migration, especially of women. Mr. Elawat Chandraprasert, the
Director-General of Public Welfare, for example, pointed out that when migrant workers
apply for passports prior to departure, his department offers information and warnings as a
means to prevent potential abuses. These cautions, which emphasize the need to be vigilant
and aware, are especially directed at potential female migrants. Women are sometimes warned
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that work abroad is not easy, that many have encountered difficulties, and, due to various
problems such as the lack of assistance and legal aid, are discouraged from seeking
employment in Middle Eastern countries. This policy is based on the assumption that the
problems of trafficking in women and other forms of abuse and exploitation will be solved by
reducing or stopping the flow of female migration; in other words, it is less likely that the
women will be deceived and trafficked if they remain in Thailand. On the surface, this
solution seems logical. However, it is in fact similar to putting a 'bandage on cancer, by trying
to find a cure for something without looking at its root causes. In this case, the government is
failing to take into account the root causes behind women's migration.

The reality is that many women in Northern Thailand cannot find suitable employment, yet
need to earn an income for their families. Since there are very few opportunities available to
them and they receive little help from the government, one solution may be to work abroad
for a few years. However, for women with no special skills or expertise, there are limited
opportunities to migrate through legal channels. Therefore, some women end up resorting to
or have no other choice but to make use of private brokers or underground traffickers to
facilitate their migration.

In Thailand, the conception of a trafficked person as someone who has been kidnapped or
snatched away from home and sold to a brothel is no longer applicable. The general trend now
is that many Thai women who are trafficked are choosing to migrate and seek work abroad.
With so little state support, however, they are left to their own devices or come to depend on
agents. The form of recruitment is also changing. While previously, it was known that
recruiters would come to villages to look for women and girls, nowadays, many women are
recruited by ex-migrant workers who happen to be their relatives or friends.

C. Canada's Policy Initiative: Bill C-11, The Immigration and Refuge Protection Act
(Sunera Thobani)

As a country primarily of destination and transit, the Canadian government has thus far not
developed a comprehensive policy on trafficking akin to, for example, the recently passed

" Victims of Trafficking and Violence Protection Act of 2000 in the United States. Nevertheless,

its main initiative in this area is contained in Canada's new immigration policy, namely the
recently passed Bill C-11. Prior to its passage, the point system institutionalized in the
Immigration Act, 1976-77 remained in effect, although it was amended more than thirty times.
Upon their election victory in 1993, the Liberal government initiated a far-reaching review of
immigration policy, organizing extensive cross-Canada public consultations in 1994 .37

37 For an analysis of the Immigration Policy Review, see Sunera Thobani, "Closing the Nation's
Ranks: Canadian Immigration Policy in the 21st Century," Reclaiming the Future: Women's Strategies for the
215t Century, ed. Somer Brodribb (Charlottetown: gynergy, 1999), 75-96.
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Subsequently, Citizenship and Immigration Canada (CIC) organized numerous other
consultations and commissioned a report, Not Just Numbers,38 as part of the process of
replacing this /mmigration Act with new legislation.

On 6 April 2000, the Minister of Immigration and Citizenship, Elinor Caplan, tabled Bill
C-31, a proposal for a new Immigration and Refugee Protection Act; on 21 February 2001,
after the federal election in the fall of 2000, similar legislation, Bill C-11, which incorporated
some "recent proposals from Canadians," but maintained "the core principles and provisions
of Bill C-31," was tabled in the House of Commons39 and was passed in November 2001 . In
this section of the report, Sunera Thobani reviews earlier immigration legislation as it
pertained to migration and trafficking in women; she also analyzes the provisions contained in
Bill C-11 and makes policy recommendations related to this legislation. ‘

As noted in the introduction, the immigration policy areas most relevant to women migrating
to or being trafficked into the informal and invisible sectors of the Canadian economy are:

* Legislation affecting temporary workers and domestic workers;

* Legislation affecting the family class and sponsorship regulations, especially for fiance(e)s
and brides; and

* The treatment of undocumented/illegal migrants.

Canada's Immigration Policy Prior to Bill C-11 ,
Under the point system institutionalized by the Immigration Act, 1976-77, the main
categories of immigration into Canada were as follows:

* the independent class (which allowed the immigration of skilled workers, business investors,
entrepreneurs, and the self-employed);

« the family class (which allowed sponsorship of specific family members); and

* the refugee program (for those meeting the UN Convention definition of 'refugee).

Entry into Canada was also allowed for limited periods (that is, for non-immigrants) under
the following categories:

+ students
* visitors

38 Robert Trempe, Rosslyn Kunin, and Susan Davis, Not Just Numbers: 4 Canadian Framework for
Future Immigration (Ottawa: Minister of Public Works and Government Services Canada, 1997).

39 “Immigration and Refugee Act Introduced,” CIC News Release, 21 February 2001.
http://www.cic.gc.ca/english/press/01/0103-pre. html
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* non-immigrant workers (allowed into the country on temporary employment
authorizations)

* the Live-In Care Giver Program (LCP) for domestic workers (who were eligible to apply for
landed status after working in domestic service for a period of two years).

In addition, illegal and undocumented migrants have been known to enter and reside in the
country. Although little research has been undertaken regarding this group and the
circumstances under which they enter and reside in Canada, this form of migration is
internationally acknowledged to be increasing significantly. In Canada, the high profile arrival
of several groups of Chinese migrants on the shores of British Columbia in the summer of
1999 was used to draw a great deal of public attention to 'illegal migration'. In fact, the arrival
and detention of the Chinese migrants was thoroughly exploited by the Canadian government
to build political support for introducing increasingly restrictive measures for future
immigration, as will be discussed in more detail in the review of Bill C-11.

On the specific topic of trafficking, research undertaken thus far, as well as anecdotal
evidence gleaned from the experiences of front-line service workers, suggests that women who
are trafficked enter and reside in the country through both legal routes (for example, as
fiancees or on temporary employment authorizations), as well as through illegal ones (for
example, with forged documents, or by overstaying on a visitor visa or a temporary
employment authorization). The notion that all trafficked women enter the country illegally
has been found to be an unwarranted one, as a research project undertaken in Northern British
Columbia demonstrated.40

In their study, the Philippine Women Centre (PWC) and GAATW Canada identified
domestic workers and 'immigrant/mail-order brides'4! as two groups of women who are
"susceptible to situations involving trafficking."42 GAATW Canada's preliminary research
also found trafficked and migrant women, who were in the country illegally, to be engaged in
sex work in bawdy houses and massage parlours in Vancouver and Toronto.43 Given these

40 The Philippine Women Centre (PWC) and GAATW Canada. Echoes: Cries for Freedom, Justzce
and Equality. Filipino Women Speak (Vancouver & Victoria, 1999).

4l GAATW Canada prefers using the term 'immigrant’ or 'migrant' brides since the term 'mail-order
bride' does not adequately capture the circumstances of some of the Filipina women interviewed. Whereas a
'mail-order bride' is 'bought' for a fee, the Filipina women interviewed often met and married men who had
travelled to Asia looking for wives, or were introduced to their future husbands by friends. The PWC, however,
uses the term 'mail-order bride' to describe these types of marriages. See Appendix 1 in Echoes: Cries Jfor
Freedom, Justice and quzaltty, 49.

42 1bid, 8.
43 Jyoti Sanghera, "Report form the North American Region," Whores, Maids & Wives, 27.
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findings, it is specifically the status of the family class, the non-immigrant temporary
workers program, the domestic workers program, and the treatment of undocumented
migrants which will be addressed in detail.

The Family Class

Prior to the passage of Bill C-11, an adult Canadian citizen or a landed immigrant could
sponsor specified family members for immigration into the country. The family members
who could be sponsored were as follows:

* spouse
* fiance(e)

* dependent child

. parent or grandparent

» orphaned brother, sister, nephew, niece or grandchild (if under 19 years of age and
unmarried)

* orphaned child or child placed for adoption who would be adopted by a sponsor (if under
19 years of age) :
« any other relative if the sponsor had none of the above.44

Additionally, the sponsor of an individual eligible under the family ‘class was required to
demonstrate that s/he would be able to provide financially for all the basic needs of his/her
dependent. The sponsor made a commitment to the government of Canada to provide for all
of his/her dependents for a prescribed period of time (up-to ten years), and defaulting on this
commitment could have meant legal action being taken against the sponsor. The financial
obligation entailed that the sponsor was required to meet the Low Income Cut Off level,
which in 2000 was in the range of $12,030 for sponsoring one person (in rural areas) to
$17,409 (in an area of residence with 500,000). For sponsoring more than one dependent, the
Low Income Cut Off level rose progressively. In the case of a spouse or dependent children,
the financial requirement could be "eased." The sponsored dependent was also required to get
medical and security clearances.

In the specific case of the sponsorship of a fiance(e), the following criteria was also applied:

The fiance(e) must prove to the visa officer that the person is free to marry,
that he or she is above the minimum age to be married in Canada and that the
marriage is not solely for the purpose of immigration. He or she is given
permanent resident status on the understanding that the marriage will take

44 These immigration rules are available on the Citizenship and Immigration Canada (CIC) website at
http://www.canadavisa.com,
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place within 90 days of arrival 45

The sponsored fiance(e) became a permanent resident once her/his Record of Landing form
was stamped; however, her/his permanent resident status was conditional upon the marriage
taking place.

The sponsorship requirement essentially meant that the sponsored immigrant was made
dependent upon her/his sponsor for her/his entry and stay in Canada for the duration of the
sponsorship agreement. In effect, this meant that sponsored immigrants are de jure barred
from making claims to social assistance programs for the sponsorship period as the sponsor
was responsible for providing for her/his basic needs. The official designation of these
immigrants as dependents has tended to render invisible their economic contribution to
Canadian society and the economy.

For women who are sponsored immigrants, this circumstance of enforced dependency has
made them extremely vulnerable to the power their sponsors have over them by virtue of
being able to withdraw the sponsorship. In the specific case of a sponsored fiancee, the
ninety-day period during which the marriage was to take place allowed the sponsor a
significant period of time in which to assert his power over the fiancee, by virtue of
threatening to pull out of the relationship, should the sponsor choose to impose his
dominance within the relationship. A pattern of dominance imposed during this ninety-day
period would presumably set the power dynamics within the relationship for the future. The
threat of deportation by the sponsor has repeatedly been pointed out by front-line workers
as the major factor in trapping sponsored immigrant women into a relationship of powerless
with their sponsors, making the women vulnerable to violence and abuse.

Women who are sponsored as 'immigrant/mail-order brides' by their prospective fiances or
husbands have therefore been extremely vulnerable to the power the state grants to sponsors
over these groups of women. In 1998, GAATW Canada suggested that 'immigrant/mail-order -
brides' generally came from "Asia and also from the Caribbean and other parts of the world
[and] are married to men who live in isolated fishing and forest communities, particularly in
the northern communities"; they also pointed out that many of the women "are isolated,
atomized in their households, and may not know what their rights are."46 It should be noted,
however, that even though migrating to more rural areas and small towns might well
compound the sponsored immigrant women's isolation, the sponsorship requirement in itself
has made the women totally dependent upon sponsors, and hence inevitably increases the
isolation of the women, while correspondingly increasing the power of their sponsors to

43 Citizenship and Immigration Canada, Fact Sheet # 7: Sponsorship. http://www.canadavisa.com.
46 Sanghera, "Report form the North American Region," 27.
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control their lives. Likewise, the racism the women experience, as well as any language
barriers, has served to exacerbate their vulnerability and enforced powerlessness.

Temporary Employment Authorizations

Temporary employment authorizations have been issued to workers for a specific job, with a
particular employer, for a limited period of time (usually for a year or less). In order to
acquire a temporary employment authorization, the temporary worker was required to have a

_job offer validation, a letter of support from the employer, proof of his/her qualification for

the job, and could also be asked for a medical clearance. These groups of workers have been
made dependent on their employer for their continued stay in the country, as the
employment authorization specified the dates and the location of the job. In the event that
the employer terminated the contract, the temporary worker was required to leave the
country.

The Philippine Women Centre and GAATW Canada found that some trafficked and migrant
women have entered the country as 'entertainers' (currently under governmental review).47

_For those women who have entered under this category, and who have overstayed in the

country after the period specified in their employment authorizations, their status in the
country would be an illegal one. For women who have been trafficked and work in the sex
trade, their criminalization and deportation have been the customary responses of law
enforcers and immigration officials to the bulk of cases, according to GAATW Canada.

Domestic Workers and the Live-In Care Giver Program

While the history of the immigration of domestic workers into Canada can be traced to the
earlier part of the twentieth century, the Live-In Care Giver Program (LCP) which is
currently in effect was instituted in 1992. Under this program, it is women (mostly from the
Philippines and the Caribbean) who have entered Canada to work as domestic workers. The
women are required to meet specific education and training criteria and, upon arrival, are
required to live in their place of employment. The women are allowed into the country on
temporary employment permits which tie them to their employers, and after working in
domestic service for a period of two years, they are eligible to apply for landed immigrant
status. :

This program has been much criticized by domestic workers and their advocates. The live-in
requirement makes the women completely dependent on their employers, and thus makes

47 Echoes: Cries for Freedom, Justice and Equality, 13. In 1998, Human Resources and Development
Canada ruled that non-citizens working as exotic dancers did not displace Canadian workers and subsequently,
immigration officials began issuing temporary work permits under the "busker' employment category, which
includes exotic dancers, but not sex workers. The Director of Human Resources' temporary worker program
stated recently, however, that, "The last thing we want is for the temporary worker program to be used for illicit
purposes ... It is under review." Susan McClelland, "Inside the Sex Trade," Maclean's, 3 December 2001, 24.
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them vulnerable to harassment and abuse. Living in also makes the women available to work
long hours with little (if any) pay for overtime. Additionally, this program has the
(intended?) consequence of deskilling the women as many women who work as domestic
workers have higher levels of education and professional training. This process of deskilling
cheapens their labour in order to serve the childcare needs of affluent Canadian families. 48
The domestic workers program is often the only means by which many women can immigrate
into Canada, and their subsequent deskilling and super-exploitation within their places of
employment is the price extracted from these women by Canadian immigration policy.

Undocumented/Illegal Migrants
There are a number of ways in migrants who have entered Canada can become undocumented -
or illegal migrants. The most obvious method is by entering the country with forged travel
documents; other possible ways would be through overstaying on temporary visas, such as a
visitor or student visa, or a temporary employment authorization.

GAATW Canada reported in 1998 that, based on their preliminary research, a significant
number of Asian women were working in bawdy houses and massage parlours in Vancouver,
providing sexual services. According to the information provided by Vancouver's Asian Crime
Gang Unit at the time, "The women are all Asian, most of them have had their passports
taken away, they are in the country illegally, they are made to provide sexual services and
there is absolutely nothing there in place to take care of them in case of violence or abuse. We
were also told that these women often ... have a debt of $30,000-$40,000 which they have to
pay to the brokers who have brought them over. So, if there are 40 massage parlours with an
average of 20 women in each, you can get an idea of the number of women working under
mostly invisible and possibly coercive situations in Vancouver alone."49 Presumably, a
similar situation likely existed in other major cities across the country.

The treatment of undocumented/illegal migrants has varied. The experience of front-line legal
workers has been that individual women, upon interception by the police or immigration
officials, have often been detained until their identities were established; they were then
processed and released while their cases were being dealt with. However, in the case of illegal
migrants who have been intercepted as a group, they have often been held in detention while
their cases were processed. 50 GAATW Canada also found that the current practice seems to

48 See, for example, Echoes: Cries for Freedom, Justice and Equality; Daiva Stasiulis, "Keynote
Address," Whores, Maids and Wives, 29-37.

49 Sanghera, "Report from the North American Region," 26.

30 Private Communication, Legal worker at the Metro Toronto Chinese and South East Asian Legal
Clinic, June 2000. :
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be the deportation of trafficked (and migrant) women who are in the country illegally. Very
rarely are these women successful in making a claim for refugee status, or in being granted
landed status on the basis of humanitarian and compassionate grounds.

It is extremely difficult to get an accurate assessment of the situation of undocumented
migrants for a number of reasons. Their incredibly vulnerable status serves to make and keep
them 'invisible', and understandably they are likely reluctant to make their circumstances
public. However, this state of affairs changed dramatically upon the arrival of the
approximately 600 Chinese migrants in the summer of 1999. These migrants from China and
their treatment by the state, served to draw a great deal of public attention to the presence of
this 'problem’ within Canada; the moral panic created by the government and in the media also
helped to foster a political climate of racist hostility towards this group. The response of CIC
to the arrival of the Chinese migrants was to detain the overwhelming majority of them, and
to deport as many of them as possible once their applications for asylum were turned down.
Only a minuscule number of the claims for asylum were accepted.5!

Trafficking in women is a highly profitable enterprise, and serves various sectors of Canadian
industry and Canadian society. Trafficked women, whether entering the country legally or
otherwise, work in the garment industry, in the agricultural sector, in domestic work, and in
the sex trade. These women serve individual men by their sexual and domestic labour, as well
as employers through work in the garment and agricultural industries. Yet, the sanctions and .
punishment imposed by the state penalize the women through deportation, and not the
Canadian men and Canadian employers who profit and benefit from the women's
exploitation.

In the section which follows, the changes contained in the new Immigration Act, Bill C-11,
will be analyzed.

Bill C-11: The Immigration and Refugee Protection Act

In commenting upon the initial introduction of Bill C-31 in 2000, the Minister of Citizenship
and Immigration stressed that she was introducing a "tough" bill which would "close the back
door to those who would abuse the system,"52 a point she reaffirmed upon tabling Bill C-11
in 2001.53 The Bill is tough indeed, introducing more restrictive criteria for future immigration

51 By January 2000, only 4 per cent of the completed claims for-asylum made by the 493 Chinese
migrants were actually granted refugee status. At the time, the overall acceptance rate for refugee claimants was
about 53 per cent overall, and the acceptance rate for claimants from China in 1998-1999 was 44.3 per cent. See
Chad Skelton, "Refugee claim accepted for fourth Chinese migrant," The Vancouver Sun, 17 January 2000.

52 Francisco Rico-Martinez, "Bolting Back Door Raises Issues," Windsor Star, 23 May 2000.

53 "Immigration and Refugee Protection Act Introduced,” CIC News Release, 21 February 2001.
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into Canada, as well as undermining some of the rights currently allowed to landed
immigrants. The government's focus on "abuse" and its stress on measures to curtail
"criminality," in effect tars all immigrants and refugees as potential criminals from whom
'Canadians' need to be protected. The underlying tone of the Bill, as indeed has been the
official discourse on immigration in the 1990s, is based on the assumption that all incoming
immigrants and refugees are guilty - of wanting to abuse the system at best, and of being
actively engaged in criminality at worst - until they prove themselves 'innocent' and therefore
deserving of Canadian generosity by being allowed into the country.

The most relevant issues in Bill C-11, from the perspective of addressing mlgratlon and the
trafficking of women, are as follows.

Overall Direction of the Bill

Bill C-11 maintains the point system by continuing to distinguish between the independent
class, now defined as the 'economic' class, and the family class. Section 12 deals with
selection for immigration: 12 (1) family class, 12 (2) economic class, and 12 (3) refugees,
'humanitarian class' "with respect to the displaced and the persecuted." Additionally, it
maintains the various classes of temporary visitors, and so preserves the distinction between
immigrants (those allowed into the country for permanent settlement, and hence eligible to
claim citizenship) and migrants (those allowed into the country for a temporary period and
hence ineligible for claiming citizenship). The overall direction of the legislation is to make
more stringent the criteria for admittance into the country for permanent immigration, loosen
the criteria for processing temporary visas, constrict currently existing processes of appeal,
and strengthen the powers of detention and deportation.

Recommendation # 1: All immigrants and migrants should be allowed into Canada on the
same basis, with the same right to permanent residency, to claiming social entitlements and
citizenship in Canada.

Recommendation # 2: The head tax should be eliminated.

Recommendation # 3: Specific commitments need to be made by the government to Canada's
international obligations relating to the rights of women such as, for example, the Convention

for the Elimination of All Forms Discrimination Against Women, the Beijing Platform for

Action, ILO Conventions, efc. The new immigration act should have been framed within the
context of conforming to these international obligations.

Section 14 (2) (a), (b), (c) allows for regulations to be made regarding selection criteria and
procedures for immigration, applications for visas, and for numbers of applications for each
class; Section 32 allows for regulations regarding temporary residents, such as students and
temporary workers; Section 43 allows regulations to be made on inadmissibility, section 53
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on loss of status and removal, section 55 on detention and release, and section 102 on claims
for refugee protection. It is very important for NGOs to know how these regulations will be
drawn up. At the same time, given that the regulations will presumably give more flexibility
to CIC in deciding specific criteria regarding admittance, detention, and loss of status, the
absence of a transparent and democratic process when they are drawn up will concentrate a
great deal of power in the hands of this department.

Recommendation # 4 : 4 clear and transparent mechanism is required for consulting with
NGOs in the drawing up of the regulations, for the tracking and monitoring of these
regulations, and for any subsequent changes to be made to them.

Section 28 (2) (a) stipulates a residency requirement of 730 days in each five-year period for
permanent residents. How will this apply to women who have landed immigrant status, but
who are separated from their children or other family members and need to go back to their
countries of origin to care for them? This could be a particularly difficult requirement for
women who have left children behind. Although Section 28 (2) (c) states that consideration
on the grounds of humanitarian and compassionate reasons will be taken into account, as will
the best interests of the child, stronger protection is explicitly required for women who
cannot meet this requirement. For example, if a woman has landed status, but her child is
inadmissible on medical grounds and she goes back to her country of origin to care for the
child, how will 'humanitarian and compassionate grounds' be taken into consideration, and
what will the 'best interest of the child' amount to?

Furthermore, Bill C-11 is not shy to grant exemption from the residency requirement for
business-related reasons. Section 28 (iii) and (iv) allows that for persons (along with their
spouses, common law partners, and children) who are employed full-time by Canadian
businesses and who travel outside the country while employed, their time abroad will count
as time spent in Canada. If this exemption is possible, why is one not made for family
emergencies? This is especially the case since it is more likely that women will be called upon
by family members outside Canada because of their role in providing care to other members
of the family. Section 57 does allow for reviews in cases when permanent residents lose
status, but such reviews would only be on paper, which might well prove to be an inadequate
mechanism for women to really make their cases.

Recommendation # 5: An exemption from the residency requirement should be made for
women whose family obligations make them reside outside the country for some period of
time.

Sections 54-61 give broad powers of detention, including at the port of entry, and also expand

the categories of people who can be detained. Detention is allowed if a designated officer has
"reasonable grounds to suspect that the permanent resident or the foreign national is

35



inadmissible on the grounds of security or for violating human rights or international rights"
[55 (3) (b)], or who is a "danger to the public" [55 (1)]. Could women engaged in sex work be
defined as a "danger to the public"? How can we ensure this strengthening of the powers of
detention will not target women, especially given that officers already had the power to
detain previously? In Backgrounder #1 to the original Bill C-31, it stated explicitly that
migrants arriving as part of "criminally organized smuggling operations" will be detained. This
means that women who are being trafficked or who have entered the country with the
assistance of smugglers, will automatically be detained. Many refugee rights groups and
lawyers are extremely concerned with this enhancement of the power to detain, when
previous provisions were already deemed to be quite sufficient.

Recommendation # 6: There should be no expansion of the previous powers of detention,
and no creation of new categories of people who can be detained. Additionally, a clear
stipulation is required that women and children who have been trafficked, or who have
entered the country through the assistance of smugglers, will not automatically be detained,

Sponsorship and Family Class

Bill C-11 reinforces the sponsorship relationship and its requirements. Section 11 (2) states
specifically that, "The officer may not issue a visa or document to a foreign national whose
sponsor does not meet the sponsorship requirements of this Act." Further, Section 13 (3)
specifies that, "An undertaking relating to sponsorship is binding on the person who gives it."
Given that the sponsorship regulations make women who enter the country under the family
class dependent upon their sponsors, and hence potentially subject to increased abuse and
violence, trafficked and migrant women who enter the country under this class (such as some
'immigrant/mail-order brides') will continue to be made vulnerable. Bill C-11 upholds the
previous practice of making sponsored women dependent upon their sponsors for their
continued stay in the country for the duration of the sponsorship period, and hence
reinforces their vulnerability to exploitation, abuse and violence.

Recommendation # 7: All women who are trafficked should be given landed status, whether
they currently have temporary visas or permits or whether they have illegal status, with no
sponsorship requirements. Additionally, they should have entitlements to all social programs,
including social assistance, legal aid and healthcare.

Recommendation # 8. Recognize the valuable economic contributions made by women who
come into the country as sponsored dependents under the family class. End the sponsorship
agreement which helps to make invisible the economic contributions of these women and also
makes them vulnerable to increased control by their sponsors. Family class immigrants
should be allowed into the country on the same basis as the independent class, that is without
any financial obligations from family members in Canada.
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The regulations to be made for sponsorship will include stipulations related to a sponsor's
responsibilities and penalties for default. Section 14 (2) (f) states that regulations can be made
regarding "deposits or guarantees of the performance of obligations under this Act that are to
be given by any person to the Minister." The backgrounder on sponsorship pertaining to Bill
C-31 reasserted the federal government's commitment to recoup the costs of any social
assistance claims which might be made by sponsored immigrants. Section 14 makes it
possible for the government to impose a sponsorship bond, as was discussed during the
Immigration Policy Review of 1994. The introduction of a such a bond would place an added
financial burden on sponsors, and simultaneously increase the incentive of the sponsor to
more closely control their sponsored dependents in order to avoid forfeiting the bond.

Recommendation # 9: There should be no introduction of a sponsorship bond or of a
Jinancial guarantee in any form whatsoever.

Backgrounder #2 to Bill C-31 stated that sponsorship of common law and same sex partners
would be allowed under the family class, and the duration of the sponsorship period would
be reduced from ten years to three years for spouses, common law and same sex partners.
The inclusion of common law and same sex partners in the family class is a welcome change.
However, why create an enforced situation of dependency between the sponsored partner
and the sponsor? This will have the effect of imposing the hierarchical, patriarchal
heterosexual relationship of a wife's dependency on the husband onto common law and same
sex relationships.

Recommendation # 10: Eliminate the practice of making the sponsored partner's status in
Canada dependent on the sponsoring partner, even for the proposed three-year period.

Section 39 states that, "A foreign national is inadmissable for financial reasons if they are or
will be unable or unwilling to support themself or any other person who is dependent on
them, and have not satisfied an officer that adequate arrangements for care and support, other
than those that involve social assistance, have been made." What would happen in the case of
women who have been trafficked and/or are in the country without the financial means to
support themselves? Will they be barred from getting permanent resident status on this
basis? For women who are in transition, having escaped the control of those who have
exploited them and having no means of supporting themselves immediately available, an
exemption from this requirement is necessary. In the case of women who have experienced
severe abuse and violence, Section 38 (1) ( ¢), which restricts admissibility on the grounds of
"excessive demand on health or social services," could be a severe restriction to overcome.
Exemptions from these restrictions need to be made (mandatory, and not discretionary) for
women who have been subjected to violence, and hence require health and social services, as
well as for women who have been traumatized by having been trafficked. Denying
sponsorship or admissibility to people on social assistance is to say, in effect, that people on
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social assistance should not have a right to family reunification. (Note that Backgrounder # 2
to Bill C-31 stated that an exemption would be made for sponsored spouses and dependent
children from the ban on excessive demand on health and social services. This is welcomed,
but should apply to all family members.)

Recommendation # 11: A strong commitment should be made that women on social
assistance will not be denied reunion with their family members on the basis of their financial
status.

Section 40 (1) (a) outlines inadmissibility for individuals "directly or indirectly
misrepresenting material facts relating to a relevant matter" that effects the administration of
the legislation. Inadmissibility on grounds of misrepresentation is new, and inadmissibility on
this basis would also extend to individuals.sponsored by the person making the
misrepresentation, as per Section 40 (1) (b). This requirement is too broad, and it could be
extremely detrimental for a woman who is sponsored and who may not know that her
sponsor has misrepresented him/herself. Sponsored women might be deliberately misled by
their sponsors, and Section 40 (1) (b) would penalize these women, even when they
themselves have not misrepresented themselves in any manner.

Section 41 (a) stipulates inadmissibility for individuals who "fail to comply with this Act ...
through an act or omission which contravenes, directly or indirectly, a provision of this Act."
Again, this is too broad, and Section 41 (b) makes the accompanying and non-accompanying
(in specific cases) dependents of individuals inadmissible under Section 27 (2) or Section 28
likewise inadmissible.

Recommendation # 12: The introduction of inadmissibility on the grounds of
misrepresentation should be eliminated.

A CIC news release, dated 6 April 2000, stated that sponsorship would be denied to those
convicted of spousal abuse. This is an interesting approach, as the state requires sponsored
immigrant women to become dependent on male sponsors if they are to enter the country,
making the women more vulnerable to abuse and violence. Instead of doing away with this
potentially abusive sponsorship relation and empowering the women, the state now demands
that abused spouses have to engage with a criminal justice system which fails to protect
women and which is racist and sexist as numerous studies have shown; furthermore, only
upon securing a conviction will abusive men be barred from becoming future sponsors. This
does nothing to protect the spouse who is being abused. The abused spouse might also be
relying on the sponsor to sponsor her children or other dependent family members. This
blanket barring of sponsorship might well make abused women stay with abusive sponsors,
in order to secure the future sponsorship of other family members by the very sponsor who
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Convention Refugees and Persons in Need of Protection

Section 101 (1) (c) states that a claim for refugee protection will be ineligible if "a prior claim
by the claimant was determined to be ineligible to be referred to the Refugee Protection
Division, or to have been withdrawn or abandoned." The stipulation that second claims can
never be made could have serious repercussions for trafficked or smuggled women, who make
claims for protection and then abandon or withdraw them for any number of reasons,
including pressure from traffickers or smugglers. The coercion that these women are
potentially subjected to needs to be taken into consideration as this could well compel them
to withdraw or abandon their claims.

Recommendation # 13: More than one claim for refugee protection should be allowed,
regardless of whether a previous claim was determined to be ineligible, abandoned or
withdrawn.

Recommendation # 14: The application of the Gender Persecution Guidelines should be
made mandatory in all cases where asylum is claimed by women. The Guidelines are
currently used on a discretionary basis.

Recommendation # 15. Institute a iransparent mechanism through which the application of
the Gender Persecution Guidelines can be monitored and tracked. :

Recommendation # 16: Make the Guidelines applicable in cases where persecution is based
on sex work done by women.

Human Smuggling and Trafficking

Bill C-11 creates the new offence of human trafficking and smuggling with harsh penalties.
Section 117 (1) prohibits human smuggling and trafficking, specifying that, "No person shall
knowingly organize, induce, aid or abet the coming into Canada of one or more persons who
are not in possession of a visa, passport or other document required by this Act." Section
117 (2) (a) (i) and (b) stipulates specifically that those who contravene 117 (1) will be liable
"(a) on conviction on indictment (i) for a first offence, to a fine of not more than $500,000 or
to a term of imprisonment of not more than 10 years, or to both, or (ii) for a subsequent
offence, to a fine of not more than $1,000,000 or to a term of imprisonment of not more than
14 years, or to both; and (b) on summary conviction, to a fine of not more than $100,000 or
to a term of imprisonment of not more than 2 years, or to both." Section 117 (3) states that,

34 For a fuller discussion of this point, see Sunera Thobani, "Sponsoring Immigrant Women's
Inequalities," Canadian Woman Studies 19, 3 (Fall 1999): 11-16.
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"A person who contravenes subsection (1) with respect to a group of 10 persons or more is
guilty of an offence and liable on conviction by way of indictment to a fine of not more than
$1,000,000 or to life imprisonment, or to both." Backgrounder #1 to Bill C-11 stated that
seizure of assets in cases of human smuggling and trafficking would also come into effect.
Clearly, the government's repeated statements about getting tough on smugglers and
traffickers is reflected in this Bill. However, this obsession with stronger sentences and
heftier fines for smugglers and traffickers does nothing to address the root causes of
trafficking in women and human smuggling, which are the growing poverty, destitution and
environmental devastation in many countries in the South as a result of trade liberalization, as
well as the sexualized and gendered exploitation of women. This misguided approach would
only increase the incentives of smugglers and traffickers to more strongly control and place
more pressure on the women they traffic or smuggle, as they seek to better protect
themselves from these severe consequences. Therefore, stronger measures against traffickers
and smugglers, in the face of inaction in addressing the root causes which support trafficking
and smuggling, will serve to increase the vulnerability of the women to threats and violence.

Recommendation # 17: Immediate amnesty for all women currently in Canada who have
been trafficked or smuggled, regardless of their present status in the country.

Recommendation # 18: The objectives of the Immigration Act should include a clear and
unambiguous commitment to the protection of the rights of women and girls who are
trafficked and smuggled. An objective of this nature should be tied to Canada'’s international
obligations, such as to the Convention for the Elimination of All Forms of Discrimination
Against Women (CEDAW), the Convention on Economic, Social and Cultural Rights, the
Beijing Platform for Action, etc.

Section 118 (1) states that, "No person shall knowingly organize the coming into Canada of
one or more persons by means of abduction, fraud, deception or use or threat of force or
coercion." Section 118 (2) specifies that this refers to the recruitment or transportation and
receipt or harbouring of those persons in Canada. Section 120 indicates that the penalties for
contravening subsection 118 or 119 are "a maximum fine of $1,000,000 or to life
imprisonment, or to both." Section 121 specifies that relevant factors should be taken into
consideration by the courts in these cases, including whether grievous bodily harm or death
has occurred, whether the offence was organized by a criminal organization, whether it was
undertaken for profit, or whether "a person was subjected to humiliating or degrading
treatment, including with respect to work or health conditions or sexual exploitation as a
result of the commission of an offence" [section 121 (1) (d)]. We know from the experience of
front-line workers that women who have themselves been trafficked or who work in the sex
trade, recruit and assist other women in their families and communities into similar
circumstances in order to help them escape poverty. Would they be subject to the same tough
sentences the government has enacted? Would these women, themselves having been
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victimized, be charged with the same crime and penalties that organized trafficking and
smuggling rings would be subjected to?

Recommendation # 19: Women who have been trafficked themselves should not be subject to
the same criminal charges and penalties that traffickers will be. These women's own
experiences have to taken into account as mitigating factors.

As outlined above, the Bill stresses stronger sentencing for human smugglers and traffickers,
but there is no express objective in the Act to protect women who have been trafficked or
smuggled, and to strengthen their rights. The Bill seems to operate on the assumption that the
current practice of deporting these groups of women is the only option in dealing with them.
This is a very inappropriate and misguided approach. As international agencies and local

~women's organizations who work with trafficked and migrant women have repeatedly

stressed, these women often have no family or community support to return to. In fact, quite
the opposite is true as the women can be further stigmatized and ostracized upon return,
especially if family and community pressures were factors in driving women into migrating
and being trafficked. This myopic approach, however, enables the Canadian state to deny the
reality that the labour of migrant and trafficked women serves the interests of certain sectors
of the Canadian industry, as well as benefits individual men served by their domestic and
sexual labour. The reality is that 'Canadian’ interests are served by these women, and state
recognition of this fact is crucial in getting the government to accept that it has responsibility
to protect the rights of the women, and to offer them protection in this country.

Recommendation # 20: No deporiation of women who have been trafficked or smuggled.
These women have already been victimized and would be re-victimized by the Canadian state
by being deported, often with little or no family or community support to go back to.

Recommendation # 21: Full access to translation, legal assistance, and legal representation
should be given to the women during immigration or criminal proceedings.

Recommendation # 22: Take immediate measures to stop the abuse of women who have
been trafficked or smuggled by immigration officials and police officers.

[t might be argued by immigration officials that provision is made to protect trafficked
women on humanitarian and compassionate grounds in the proposed legislation. For example,
Section 25 (1) states that, "The Minister shall, upon request of a foreign national who is
inadmissible or who does not meet the requirements of this Act, and may, on the Minister's
own initiative, examine the circumstances concerning the foreign national and may grant the
foreign national permanent resident status or an exemption from any applicable criteria or
obligation of this Act if the Minister is of the opinion that it is justified by humanitarian and
compassionate considerations relating to them, taking into account the best interests of a child
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directly affected, or by policy considerations." Two points are pertinent here. First, there is
absolutely no commitment to the "best interests" of trafficked women in this discretionary
measure, and second, even if such a commitment could be secured from the Minister or CIC,
this measure would apply only on a discretionary basis.

Recommendation # 23: The granting of landed immigrant status to women who are
trafficked into Canada should be mandatory.

Section 36 deals with inadmissibility on the grounds of "serious criminality.” Section 37 (1)
addresses inadmissibility on the grounds of "organized criminality” and 37 (1) (b) specifies as
inadmissible those "engaging, in the context of transnational crime, in activities such as people
smuggling, trafficking in persons or money laundering." Section 37 (2) (b) states specifically
that inadmissibility will not apply to individuals who enter Canada with the assistance of
those involved in organized crime: "paragraph (1) (a) does not lead to a determination of
inadmissibility by reason only of the fact that the permanent resident or foreign national
entered Canada with the assistance of a person who is involved in organized criminal
activity." While this reassurance is welcome, Subsection 37 (1) (b) remains problematic. How
will individuals involved in "serious criminality”" be defined? For example, a number of
women who have been trafficked and who are working in the sex industry have talked about
how they might help other women find similar work and assist them in crossing borders.
Does this mean these women are involved in "serious criminality”"? Would they be subject to
the same sanctions as organized groups whose members benefit personally from trafficking in
women? How do we distinguish between them? How will the state distinguish between
them? Another obvious example is that of family members, who out of desperation, sell
women from their families. Will they, too, be defined as engaged in "serious criminality" and
become inadmissible should they attempt to enter Canada to be reunited with the women in
their families? There needs to be a very clear distinction between those who make a monetary
profit from recruiting, trafficking and smuggling, and those individuals, themselves living in
vulnerable and desperate circumstances, who decide to assist other women in their families
and communities.

See Recommendation # 23.

Section 122 deals with the use of false documents. Section 122 (1) states that, "No person
shall, in order to contravene this Act, (a) possess a passport, visa or document, of Canadian
or foreign origin, that purports to establish or that could be used to establish a person's
identity; (b) use such a document, including for the purpose of entering or remaining in
Canada; or (c) import, export or deal in such a document." Section 122 (2) further specifies
that, "Proof of the facts referred to in subsection (1) in relation to a forged document or a
document that is blank, incomplete, altered or not genuine is, in the absence of evidence to the
contrary, proof that the person intends to contravene this Act." It has been documented that,
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in some instances, women who are trafficked enter the country illegally with forged
documents. It is also possible that the women themselves might not be aware that the
documents they have been given are forged. This subsection penalizes the women who
attempt to enter the country and, regardless of their individual circumstances (such as the
level of coercion or the threat of violence they might be subjected to), or their ignorance about
the forged nature of their documents, makes simple possession of such a document "proof" of
their intent to contravene the Act. Further, Section 123 (1) (b) stipulates imprisonment for
up to 14 years for this offence. Section 123 (2) recommends that the courts take into
consideration whether the offence occurred at the direction of a criminal organization or
whether it was for profit, but consideration of these two factors is certainly not adequate or
appropriate protection for the women who might be affected by this. A

Recommendation # 24: Women who have been compelled, under the threat of violence to use
Jorged documents, or who are not aware the documents they are using are forged, should be
exempt from sanction. Simple possession of forged documents should never be used to
attribute conscious intent.

Section 131 states that, "Every person who knowingly induces, aids, or abets or attempts to
induce, aid or abet any person to contravene section 117, 118, 119, 122, 124, 129, or 130, or
who counsels a person to do so, commits an offence and is liable to the same penalty as that
person." This new offence could have very dangerous consequences for women's
organizations and activists who work with trafficked women or undocumented migrants, as
well as their family members; they would all become liable to the same sanctions as the
trafficked or migrant women. Will giving sanctuary to a women who has been trafficked, who
used forged documents to enter Canada (whether knowingly or otherwise), and who managed
to escape a violent man cast an individual (for example, a sister who has landed immigrant
status) or a women's group (such as a rape crisis centre or transition home) as being involved
in 'aiding' and 'abetting'?

Recommendation # 25: No creation of a new offence under Section 131,

Domestic Workers _

There is no explicit reference to the Live-In Care Giver Program in Bill C-11. This
presumably means that the program will be dealt with in.the regulations. If this is indeed the
case, then vigilance is required in order to ensure that the current eligibility of domestic
workers for landed immigrant status is not taken away. Indeed, the landing of domestic
workers as permanent residents is what is required in order to stop their super-exploitation.

Recommendation # 26: No live-in requirement for domestic workers. Domestic workers
should be granted landed immigrant status upon arrival,
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Recommendation # 27: All potential employers of domestic workers should be screened to
prohibit abuse and harassment of their potential employees. The screening mechanisms
should be drawn up in consultation with domestic workers rights groups.

Recommendation # 28: No deportation of domestic workers for 'misrepresenting’
themselves regarding their marital status, age, whether they have children, etc.

Temporary Workers _

Backgrounder #2 to Bill C-31 stated that the government's intention was to expand the
temporary workers program by "[f]acilitating entry of temporary workers through a more
service oriented approach.” In order to "allow the immediate needs of employers to be met
faster," in-Canada landing of temporary workers will be allowed and agreements will be made
with individual sectors or firms. Expansion of the temporary workers program will mean
increased numbers of women migrant workers, living and working in extremely vulnerable
circumstances by being completely dependent upon their employers for their continued stay
in Canada.

Recommendation # 29: Temporary workers should be granted landed immigrant status,
with all benefits and protections which other privileged sectors of the Canada-born labour
Sforce are allowed, including the right to claim citizenship.

Conclusion :

The restructuring of Canada's immigration policy will make immigration for permanent
settlement (with landed immigrant status) from the countries of the South more difficult,
especially for women. An anticipated consequence of this will be to push many would-be
immigrant women, who would have entered with landed status, into becoming migrants,
whether legal or otherwise. As immigration for legal, permanent settlement into Canada is
made more restrictive for people from the South, we can anticipate an increase in illegal
migration, smuggling, and trafficking. Various international organizations have noted that there
is a direct correlation between the tightening of borders and a rise in alternative and
underground means of cross-border movement. In 1998, for example, Robert G. Paiva of the
International Organization for Migration (IOM) raised the following concerns at the UN
General Assembly: '

As a response to political, economic and social pressures, many States have
imposed stricter border controls and entry requirements. And in much of the
world, the possibilities for legal migration have decreased. Yet considerable
demand continues to exist for foreign labour. With both supply and demand
still strong, the measures put in place in many countries aimed at better
controlling or limiting migration have simply forced much more of it into
irregular channels. Of these irregular cross-border movements, trafficking is a
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growing component - and one which is often particularly abusive, especially
when it involves trafficking in women and children.55

In the end, the current direction of Canadian immigration policy, which is increasingly
restrictive, ignores the principles of social justice and equity for women. Ultimately, it is
women from the South who, as a result of the race, gender and class based international
division of labour, pay the heaviest costs.

55 United Nations General Assembly, Fifty-third session, Agenda Item 103: Statement by Mr. Robert
G. Paiva, Permanent Observer to the United Nations, Advancement of Women, International Organization for

Migration (IOM). 15 October 1998, 6.
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4. Popular Understandings of 'Trafficking in Women' (Noulmook Sutdhibhasilp and
Kara Gillies, Toronto Research Team)

International Anti-Trafficking Protocols

Although the term 'trafficking in women' has been used by many groups and organizations,
the meaning is still evolving and inconclusive. The first international conventions at the
beginning of the twentieth century identified 'traffic in women' as the procuring, enticing or
leading away of a woman by coercion for the purpose of prostitution. The goal was to
protect 'innocent' victims from being drawn and forced into prostitution.56 In later years, the
definition shifted from the recognition of coercion in the recruitment process to a focus on the
exploitation of prostitution itself, as stated in the consolidated 1949 Convention for the
Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others.
This Convention links trafficking as procurement with prostitution as exploitation. As a
result, any form of third party involvement in prostitution, such as recruiting, procuring,
brothel-keeping, and living on the income of prostitution, is interpreted as trafficking. The
1949 Convention has been heavily criticized for lacking mechanisms to monitor the standards
set by the Convention, low commitments of states in ratifying the Convention, and its focus
on abolishing prostitution rather than on eliminating exploitative work conditions. Until very
recently, the Convention has been the most influential international treaty which set the
standards for trafficking provisions of many countries.

Confusion has increased as more organizations and agencies have become involved in the
issue. Many NGOs use the term trafficking in women broadly and vaguely. Most NGOs
limit their focus to the abuse and exploitation of woman and girl prostitutes. However, there
is no clear distinction made between these abuses and trafficking in women (the coercive and
deceptive recruitment and transportation process, as stated in early twentieth-century
international treaties). In many instances, the cases of trafficking circulated in NGO materials
and the media are sensationalized and focus mainly on girl children. Confusion about the term
has further increased with many NGOs changing their focus from 'trafficking as the
exploitation of prostitutes' to the activity of prostitution itself; prostitution is viewed as
inherently abusive and an act of violence against all women and hence a violation of human

rights. From this perspective, any transnational movement of migrant sex workers is likely to

be identified as trafficking. This position has been countered by international and national sex
workers' groups who identify prostitution as legitimate work. From this perspective, human
rights violations are not inherent to prostitution itself, but occur when states or individuals
deny sex workers the right to work and/or move freely.

56 These included the 1904 International Agreement for the Suppression of the White Slave Trade, the
1910 International Convention for the Suppression of White Slave Traffic, the 1921 Convention for the
Suppression . of the Traffic in Women and Children, and the 1933 International Convention for the

Suppression of the Traffic in Women of Full Age.
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In conclusion, the various definitions and concepts used in international and national
legislation and by NGOs show contradictions, conflicting interests, and a tendency to be
anti-sex work. Typically, definitions of trafficking have been formulated to serve states'
concerns about illegal migration and residency as well as the anti-sex work sentiments of both
states and many NGOs. The needs of women have been neglected and women migrant
workers have not been protected from exploitation and abuse.

Definitions of Trafficking in Women
As indicated earlier, the definition of trafficking in women is still evolving and undetermined.
The following are examples of the two most current international trafficking definitions:

Global Alliance Against Traffic in Women (GAATW)
In its earlier years, GAATW defined trafficking as:

all acts involved in the recruitment and/or transportation of a woman within or
across national borders for sale, work or services by means of direct or indirect
violence or threat of violence, abuse of authority or dominant position, debt
bondage, deception or other forms of coercion.57

GAATW explained trafficking in terms of coercive recruitment practices similar to those
described in the early twentieth-century UN trafficking convention. This definition
distinguished trafficking from work or living situations involving slavery-like practices and
forced labour (the end purpose). Forced labour/slavery-like situations could occur when there
was no trafficking involved and vice versa. This perspective did not establish a necessary link
between the two components.

In 1999, GAATW launched its book entitled, Human Rights in Practice: A Guide to Assist
Trafficked Women and Children. Trafficking was redefined as:

all acts and attempted acts involved in the recruitment, transportation within
or across borders, purchase, sale, transfer, harbouring or receipt of a person
involving the use of deception and coercion including the use or threat of force
or the abuse of authority or debt bondage for the purpose of placing or holding
such person, whether for pay or not, in involuntary servitude (domestic,
sexual or reproductive), in forced or bonded labour, or in slave-like conditions,
in a community other than the one in which such person lived at the time of
the original deception, coercion or debt bondage.s8

57T GAATW, Practical guide to assisting trafficked women (Bangkok: GAATW, 1997), v.
58 GAATW, Human Rights in Practice, 11.
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This current version of trafficking clearly states that recruitment and transport are
inextricably linked to the end purpose of trafficking. Trafficking is intended to subject victims
of coerced transport to further violations of their rights in the form of forced labour or
slavery-like practices.

The UN Special Rapporteur on Violence Against Women
In her report, Integration of the Human Rights of Women and the Gender Perspective, the
UN Special Rapporteur on Violence Against Women defined trafficking as follows:

* Movement and migration, coupled with governments' reactions to and attempts to restrict
such movements through immigration and emigration policies and the exploitation of such
attempts by traffickers, place women in situations in which they are unprotected or only
marginally protected by law (Paragraph 3).

* Trafficking is never consensual - it is the non-consensual nature of trafficking that
distinguishes trafficking from other forms of migration (Paragraph 12).

» The movement or transport of women is such as to place the victim in unfamiliar milieu
where she is culturally, linguistically or physically isolated and denied legal identity or access
to justice. Such dislocation increases trafficked women's marginalization and therefore
increases the risk of abuse, violence, exploitation, domination or discrimination by both
traffickers, police officials, the courts, immigration officials etc. (Paragraph 15).

+ It is the combination of the coerced transport and the coerced end practice that makes
trafficking a distinct violation from its component parts. The transport of trafficked persons
is inextricably linked to the end purpose of trafficking (Paragraph 16).

* Facts indicate that the common patterns in the trafficking of women include: i) the lack of
consent; ii) the brokering of human beings; iii) the transport; and iv) the exploitation or servile
conditions of the work relationship (Paragraph 17).59

The definition contained in the UN Special Rapporteur's report specifies that the use of force
and deception, etc. be utilized for the purpose of placing or holding someone in forced
labour/slavery-like conditions. It requires that third parties be part of the chain in which
activities such as recruitment are undertaken not only by the use of force, deception, etc., but
also with the intent of subjecting the trafficked person to forced labour and other abusive

practices:

Although numerous separate abuses are committed during the course of
trafficking, which themselves violate both national and international law, it is
the combination of the coerced transport [italic added] and the coerced end

39 Coomaraswamy, Integration of the Human Rights of Women and the Gender Perspective, pp. 6, 8-
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practice [italic added] that makes trafficking a distinct violation form its
component parts. Without this linkage, trafficking would be legally
indistinguishable from the individual activities of smuggling and forced labour
or slavery-like practices, when in fact trafficking does substantively differ
from its component parts.60

It can be concluded that the two concepts (GAATW's current version of trafficking and the
UN Special Rapporteur's version) define trafficking as involving both coerced transport and
coerced end practice. Both definitions focus on extreme abuses during the recruitment process
(the use of force, coercion and deception) and/or forced labour and slavery-like conditions.

This focus on protecting those whose human rights have been severely violated has its
drawbacks since it "neglects the ordinarily exploited person who is typical of the majority of
sex workers, and indeed, workers in general."6! On a global scale, the majority of migrant
workers (including prostitutes) agree to migrate without expressed force or outright
deception, yet find themselves working in informal labour sectors with sub-standard or
exploitative work situations. These workers will not be considered trafficked victims or
protected under these two anti-trafficking frameworks. Another disadvantage of the two
concepts is the emphasis they place on punitive measures against traffickers, thereby
undermining the role other parties play in the violations of migrant workers' rights. This
includes the role of the state and its officials in controlling women's transnational movement
through strict immigration and emigration policies.

Canadian Public Perspective

The purpose of this section is to explore briefly popular understandings of trafficking in
women in Canada. The researchers did this by reviewing printed news articles from
newspapers and interviewing service providers.

a) Review of Newspaper Articles ,

The research team reviewed thirty-six articles gleaned from four major newspapers circulated
in Metro Toronto and nationwide: the Toronto Star, Toronto Sun, Globe and Muil, and
National Post. The researchers made use of available electronic, on-line databases as well as
printed archives encompassing the period from 1985 to July 2000. This media review was
employed as a starting point for discussion about the contemporary public debate and
controversy around trafficking in persons. Thus, it is not intended to be a comprehensive
analysis.

60 Ibid, Paragraph 16, p. 9.

61 Jo Bindman, Redefining Prostitution as Sex Work on the International Agenda (Anti-Slavery
International, 1997). http://www.walnet.org.csis/papers/redefining.html.
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Four themes emerged from the review. These themes coincide with the 'trafficking in women’
debates and concerns articulated by international and governmental agencies. These
discussions focus on states' interests in controlling the migration of undocumented migrants
including prostitutes, '

Raids on Asian Bawdy Houses and the Portrayal of Asian Migrant Sex Workers
Between 1989 and 1991, a series of raids on Asian bawdy houses were conducted throughout
the Metro Toronto area. According to police statements, Asian women from Malaysia,
China, Thailand, Vietnam, and Korea were "imported, recruited, brought to Canada." The
women were reported to have come to Canada with the help of third parties. Although the
news articles and the police alleged threats of violence in the recruitment process and poor
work conditions, this movement of migrant sex workers was not labelled trafficking.

In 1997, large scale raids of Asian bawdy houses were launched under Project Orphan. From
that point onward, the terms slavery networks and slavery rings were used to describe the
people and processes used to facilitate Asian women's migration to Canada. Sex slaves
became a popular term used by the police and the media to describe the migrant sex workers
who were arrested. The subtext of the news articles was that 'sex slavery' was an insidious
Third World problem threatening the perceived law, order, and moral conventions of
mainstream Canada. In particular, there was a strong racialized focus on so-called 'Asian

gangs'.

The women's situations were described in a way that portrayed them as victims of organized
crime. They were reported as being sold by their families into sex slavery in order to pay for
debts back home. Some articles focused on how the women travelled to Canada, their income,
the 'factory-like' conditions under which they worked, and the profits earned by agents and
employers. Later articles seem to concede that the women were not 'sex slaves' since the
women acknowledged that they chose to come to Canada to work in the sex trade. However,
they were frequently regarded as victims, since various forms and degrees of coercion and
economic desperation were perceived to be involved.

In general, an unquestioned moral element permeated the articles. As a result, the women
were seen as being worthy of sympathy and understanding only if they were portrayed as
victims of either forced sexual servitude or desperate circumstances (that is, poverty
conditions at home). This view also seemed to be used to justify to the public the efforts and
resources put into the police raids to 'rescue' the women from 'sexual slavery'. The police also
justified the arrests on the ground that they were fighting organized crime's involvement in

illegal migration.

What was excluded from the news reports was an adequate explanation of why the women
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had been arrested, charged, and deported despite their depiction by police as victims of
organized crime. Since 1989, the treatment migrant sex workers have received from the
Canadian government has been no different than that received by those arrested in Project
Orphan.

The Emergence of the Term '"Trafficking'

According to our newspaper article review, the term 'trafficking' was first used in 1998 when
the police described their raids of Asian bawdy houses. Throughout 1999 and early 2000,
more migrant women were arrested as part of Project Almonzo', a giant sweep of migrant
prostitutes and exotic dancers in strip clubs and bars. It appears that most of the migrant
women who worked in strip clubs and bars originally came from Eastern European or Latin
American countries. It should be noted that only three out of nine news articles used the term
sex slave or sex slave trafficking when referring to migrant women who worked in strip clubs.

Trafficking and Smuggling

Despite the fact that trafficking and smuggling processes can be distinguished from each
other,62 the terms were often used almost interchangeably. The media, police, politicians, and
those in the justice system employed the two terms without distinction. "Organized
trafficking in human beings" is the descriptor Citizenship and Immigration Minister Eleanor
Caplan employed when referring to the Chinese asylum seekers who came to Canada by
boats in 1999. While she described these cases as victims of 'organized trafficking in human
beings', Norm Gardner, chair of Toronto's police services board, labelled them as 'illegal
immigrants'.

b) Service Providers and their Understanding of ' Trafficking in Women'

The research team interviewed ten healthcare, social, and legal service providers who had
serviced individuals who might have been affected by trafficking. Interview questions were
clustered around service providers' understandings of the term trafficking in women, including
their perceptions of trafficking in women, where they had learned about trafficking, who they
thought was trafficked into Canada, and their concerns regarding the issue of trafficking in
women,

Meanings Assigned to 'Trafﬂcking in Women'

62 These processes are usually distinguished by the presence of force, coercion, or deceit. Smuggling is
associated with the notion of 'voluntariness', while trafficking is associated with the 'unwillingness' of victims.
Smuggling or 'facilitated migration' occurs when an individual receives aid from others to take him/her across
one or more borders to the desired destination. Upon illegally gaining entry into another country, the contract is
terminated and both parties go their separate ways. Though the smuggling process is voluntary, the fees can be
outrageous and the mode of transportation can cause harm to smuggled persons. Smuggling is considered a
crime violating state sovereignty and many states do not protect the rights of smuggled persons. In the case of
trafficking, it is the ongoing control over a person in order to continue to extract profit from her/his labour that

separates it from smuggling.
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When interviewed, 'Erica’, an officer working in the criminal justice system, offered her
"impression about the term, trafficking in women": "First thing is about organized crime. The
profit margin individual[s] made from others. Compared to drug trafficking or smuggling, this
is about selling human beings. Human suffering”" (Interview).

Mirha-Soleil Ross, a sex worker and community worker, said that she felt the term was used
by the media to mean "Women, taken, locked-up and forced to turn tricks ... Women are

-caged and moved against their will" (Interview).

'Sarah’, an activist from Toronto's Filipino community, stated:

The word to me is scary. There're so many meanings. It's like dangerous. It's
something that hurts women. Something in criminal activities, in drugs ... It's
illegal recruitment of women. Women don't know what they are recruited for.
Where they're going. What are the causes. What would be the future. It's a
question. Lots of questions ... lots of uncertainty ... Deceiving? Part of it. It's
personal interest of those people. It might be a group, a syndicate (Interview).

Beverly McAleese, director of Street Light, an organization that operates a 'diversion'
program for sex workers, responded:

Trafficking in women means women are being moved about for the purposes
of someone else making money off of them. It is a form of slavery and
definitely exploitation of another human being (E-mail correspondence).

Pura Velasco of the Filipino Solidarity Group, stated:-

When I heard the word trafficking, it made me feel that it is like a cargo, a
package. [t deals with cargo, but it happened that the cargo is women. When
you talk about cargo being trafficked, it means that there are people involved,
getting this cargo, preparing this cargo for selling and people buying this cargo
and moving it from one place to another ... It means it's not in the Philippines,
I was thinking it was from the Philippines to outside, somewhere else. It's
about movement (Interview).

'Carol', a mental health counsellor said, "I am not really familiar with the term. I think of drug
trafficking. Is it the same context as drug trafficking? I am thinking of smuggling women like
the Thai sex workers" (Interview). Deb Waddington, a worker at The Works, a needle
exchange program, thought of drugs when she first heard the word trafficking. When
combined with 'in women', she thought of women lured into prostitution. She did not think
that the term trafficking could apply to other women who were, for example, domestic or
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factory workers.

Janet', a legal aid officer, thought of "oppression, taking advantage of another person who is
disadvantaged." She also spoke of "power imbalances" and people being "manipulated by
opportunists" (Interview).

Nora Angeles of Asian Community AIDs Services commented that,

I have a very broad definition of trafficking. I think anything that it is a
pattern, flow, whether of women, children, of people to come to another
country. That's to me, it's part of trafficking ... I see trafficking in a broader
sense that there are people who are more coerced than others but I still think
we can be placed in that category when we don't have a choice over the things
we could do, options that we have ... I really think it depends on where a
person is coming from. If it's a place they're from that they just have no choice
over a decision, whether it's a coercion where there is an outside force or not, I
still feel a person didn't have a choice. The less option you have, the more
illegal the activity becomes, the closer you will get to that strict definition of
trafficking which means there are elements of illegality, underground stuff, i.e.
fake documents, passport. Yes, but I will define it in a broader context
(Interview).

Angeles made a distinction between trafficking and smuggling:

Smuggling is assisting someone to enter Canada in exchange for money and
then dump those people whom they brought here at the border. Trafficking is
a form of smuggling: A person pays someone to bring her here. Then those
who brought her here make more conditions for more money. It is taking
advantage of the disadvantaged (Interview).

Angeles explained that the violations of a person's economic and social rights in one country
could force migrants to escape their desperate situations by looking for a better place for
themselves and families:

Yes, people who came here for some economic reasons were not really coerced
but the push was because it was so poor in that country. And if you probe a
little bit why the country is poor and why politically things are not going well,
so [ see a connection between forces, whether it's economic or political, that
pushed people out ... Personally I do not want to see the great discrepancy
between the poor and the rich. I couldn't figure where I was going to fit myself
in that kind of society and I don't want to be in the middle either (Interview).
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Similarly, McAllese saw this economic-driven pattern among her clients at Street Light:

The most common pattern is many of these women come from countries with
depressed economies and are: a) trying to improve their own lifestyle through
the money they believe they will make working in Canadian clubs; b) they
send money home to support their children and their families (E-mail
correspondence).

Angeles felt that Canada's immigration policies make it more difficult for poor women with

little formal education to migrate:

... The way Canada and the US, North America deals with Asian countries.
They make a deal on a political level so that at individual level, people just go
[and do according to] whatever they [Canada and US governments] have
decided. For example, during the early 1950s, 60s government of Canada
encouraged a lot of women from the Caribbean to come to work as nannies.
And I know that at certain time they consciously decided to stop that [flow]
and to move to a place like the Philippines ... You have seen the flow of
nannies in the late 70s, 80s even up to now. And now the new thing will be
let's stop that now. Let's raise the standard. Let's get other people now. And
now they would like more English and French speaking nannies which really
tell you that they basically now are closing down that door and opening
another door, There has been change of the structure. They close a whole
bunch of [immigration] offices in Asia because they were changing their policy
... When you look at the history of the relationship of this country, when you
consider the way Canada allow people to come here, you kind of wonder how
much they perpetrating trafficking ( Interview).

Sources of Information

Most research participants said they gained information about trafficking in women from the
media (commercial newspapers, radio, and television) and professional experiences in
assisting women and men they thought might have been trafficked. Velasco first heard the
term on a television programme in Vienna, Austria in the 1980s when she worked there. Sarah
learned about trafficking in women from women's NGOs. Janet referred to documents

produced by Amnesty International.

Mirha-Soleil Ross believed the term trafficking in women emerged from the radical feminist,
anti-prostitution perspective which she characterized as defining all prostitution as abuse
and/or exploitation of both prostitutes and women in general. Ross further criticized the

media for sensationalizing the concept of sexual slavery:
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When you read it through, there's nothing about sexual slavery in the content.
The words and connotations and metaphors are completely removed from
what the experiences are. It should be noted that the media never used the term
trafficking in relation to other groups/workers who have experienced abuse,
e.g. domestic workers (Interview).

Examples of Trafficking Cases
Interviewees also offered examples of 'trafficking cases' they had encountered in their work.

'Erica’, a criminal justice officer, stated:

Women from Thailand can fall into trafficking definition. Based on the stories
they told me, they are. I heard there are two women (not from Thailand) who
had government job back in their home country. They came for vacation but
ran out of money. They did not know what to do so they got into work as lap
dancers. They are different from women from Thailand. They did not come
through organized crime (Interview).

She also mentioned that some of her clients seemed to be afraid to reveal who brought them to
Canada. "If they did not tell me anything, it's because they had fear of authority, fear of their
own safety from individuals who brought them here. Or they do not know much about
procurers/traffickers” (Interview).

'Janet', who had a Thai migrant sex worker as her client, did not consider her a victim of
trafficking because she had expressed both willingness and consent. "In (name withheld)'s
case, she kind of knew ahead what she was going to do in Canada." She gave other examples
of trafficked persons:

There are six women [clients] from China whom I would consider as being
trafficked. They were supposed to work in the sex trade. They were brought
here by a ring from China. There is another client of mine who said he was
brought here by a ring from China. He said those who brought him here held
him up to rob a massage parlour with them. This man had to pay some money
for a passage to get here. From what he said, it seems to imply deception
(Interview).

Velasco cited her experience with a woman in marriage servitude and other situations of
irregular migrants as examples of trafficking:

It happened when I worked in Vienna. I was a volunteer in a church. This guy
brought this [Filipino] woman to Vienna. The woman couldn't go anywhere.
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The only time he's not suspicious was when she went to church. So one day,
she told the priest in the confession box that, 'I am this'. T am mail-order
bride'. She said, 'My husband is violent. He confined me and didn't let me go
anywhere. [ want to escape'. The woman gave the priest her address. The
priest contacted us to help. My sister and I helped this woman. So she
jumped from the bathroom window and I grabbed the big garbage container on
the street and dragged it to the spot she would jump so that she could jump
into it.

But again. There are other versions of trafficking that I know of. This woman
had experience of trafficking, she became my best friend ... She told me that
somebody arranged for her and others to go to Yugoslavia. It's a travel agency
who arranged a group of religious people to go to Yugoslavia for pilgrimage.
She joined this one and paid a lot of money. Then from Yugoslavia, a guy
picked them up and took them to the border of Switzerland, Hungary, and
Austria. So they walked through the mountain. It's very well organized ... In
Canada, family members also involve in the trafficking. It's the family who are
arranging something too. They have some relatives who would have some
difficulties in meeting qualification for landed immigrant. So they would find
someone to marry her. Most marriage is broken down (Interview).

Concerns

McAleese and Velasco expressed concern about the undue exploitation of women's sexual
labour. McAleese related trafficking to prostitution in general, when she stated, "It scared the
heck out of me that women still have so little value in today's world except as a sexual object
and a commodity that can make someone else a lot of money" (E-mail correspondence).
Velasco emphasized the inhumanity of the process: "So my concern is that you don't become
a person, a human being. You become an animal. The trafficker sees you that way. It was
very clear to me right there in then" (Interview).

Sarah focused on the consequences for the women's families: "I have a concern about their
families, the children they left [at home] especially, if they're married. What is waiting for
them? What's ahead of them in terms of their lives?" (Interview).

Erica raised a concern both from a personal and law-and-order standpoint:

I am concerned about human costs/suffering. I look at the issue from my
middle-class background. I also learned that it happened in Canada as well as
in other places. We should have real firm commitment. It seems so easy
traffickers can get out. There should be heavy consequences. There should be
communication between [the] governments of [the] country of origin and [the]
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country of destination (Interview).

¢) Conclusions

The review of newspaper articles about a number of raids of Asian bawdy houses revealed a
tendency on the part of the media to sensationalize the stories and to stereotype migrant sex
workers as exploited victims of organized crime. The police's press releases conveyed similar
messages that attempted to justify the raids and related expenditures by alleging that Asian
'criminal gangs' were engaged in the sexual exploitation of Asian women. The term trafficking
(in human beings) has only recently emerged; it has often been used interchangeably with
smuggling, the term used to describe a process of facilitated migration under irregular

situations.

Most of the service providers we interviewed learned about trafficking in women from the
media, through NGOs, and from people with direct experience. In general, there was concern
expressed about the potential exploitation of migrant workers, particularly prostitutes, by
third parties. The service providers understood trafficking in women:

* as the transportation of women from one country to another by third parties who profit
from the arrangement;

+ as primarily for the purpose of prostitution, although some service providers were aware
that it could also occur for the purposes of other work or marriage;

+ as involving coercion (that is, moving someone by force into prostitution) or in some cases
deception;

+ as illegal recruitment and border-crossing;

+ as the degradation and commodification of women;

« as organized crime or criminal activities;

+ as exploitation or slavery;

+ as caused by power imbalances.

Some had a broader interpretation of trafficking, seeing it as assisted migration from countries
where people's economic, social, or political rights had been violated. Government decisions
and policies were seen as impacting negatively on women's lives and predisposing women to
migration. These were considered to be the 'push' factors that led people to migrate or to be
placed in a position in which they were trafficked.
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S. Migrant Workers and Human Rights Violations

A. An Overview of the Thai Migrant Sex Workers' Experiences

This section provides an overview of the experiences of the eleven Thai sex workers
(including two research assistants) whom we interviewed. The women described their entry,
residence, and work activities in Canada as well as any problems they encountered. The
study utilized the document, "Abuse and Relevant Human Rights Standards in UN
Instruments,"63 as a tool for presenting their experiences through a human rights framework
(See Appendix B). Pseudonyms have been used to protect their identities.

1. Stage of Migration: Entry

1.1 Motivation to Migrate

Economics was a primary motivation for the women's decision to migrate. Economic forces
ranged from poverty and family debt, to the desire to secure long-term financial stability and
elevated earnings. Family problems and/or abusive family relationships were another factor
behind some of the women's decision to migrate.

Ben, for example, was 24 years of age when she arrived Canada in 1997. She came from the
Northeast of Thailand. Her husband had passed away a few years earlier, leaving her with
two young daughters. Before she came to Canada, she applied for a factory job in (an Asian
country) through an employment agency. She used her savings from this two year overseas
job to start a food stall business with her sister, but the business did not do well. She tried to
return to (an Asian country) to work, but was denied entry. She had already secured a loan to
finance this attempt, and ended up in debt to the bank. She decided to travel to Canada to
work in the sex trade in order to pay off this loan and to save money for her children's future.

When Eed and Gai were asked when and why they decided to work in the sex trade, they
replied:

I came to Canada in 1996. [ was 32 years old when I came here. I came from
the North of Thailand. I decided to come here because I wanted to make
money. I knew a friend who worked in Canada and she said she made good
money. She told me in detail how much debt I had to pay and she said I would
be able to work and pay my debt back in three months (Interview with Eed).

I came to Canada in August 1997 when I was 29. I came from the Northeast of

63 These guidelines were developed in relation to documented migrant workers. Some sections are
irrelevant to the situations of undocumented migrants working in informal and officially unrecognized arenas
such as the sex trades.
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Thailand. I had a problem with my husband in Thailand. I decided to enter the
sex trade because I wanted to insult him. I did not have a financial problem at
home (Interview with Gai).

1.2 Mode of Entry ,

The Thai sex workers entered Canada through both regular and irregular channels. The
workers used visitors visas in conjunction with either their own or forged passports. They
were all assisted by third parties who facilitated their migration by preparing (sometimes
false) documents and making travel arrangements. The roles of the third parties can be
roughly divided into those of first contact persons and agents. Contacts included
acquaintances, friends, colleagues, and relatives who approached potential migrants and
offered them overseas jobs. In some cases, it was the woman who initiated this contact. First
contacts put the women in touch with more formal agents who then arranged for necessary
documents, air tickets, and employment in Canada.

Agents normally encouraged the women to apply for visitors visas. Four of the eleven
women interviewed came with their own passports and visas. In cases when visa applications
failed, agents found other ways to help the women enter Canada, including the use of false
passports. The women did not have to pay any advance fees to contacts and/or agents, but
assumed debts that they agreed to pay off through work. This 'travel now, pay later’ scheme
for sex workers seemed attractive when compared to the steep upfront fees typically required
of overseas domestic and factory workers.

1.3 The Use of Force, Threat of Violence
There was no evidence of physical or mental abuse, and/or the use of force by contacts and/or

agents.

1.4 Pre-Arranged Jobs _
There were guaranteed jobs for the Thai women who decided to come to Canada. The women
were offered jobs in apartment-style brothel establishments, massage parlours, or both.

1.5 Fees

- As indicated earlier, the migrant sex workers were initially obligated to work without pay so
that their wages could be used to repay the cost of travel and other related arrangements.
Agents typically spent money on purchasing air tickets, acquiring necessary documents, and
occasionally hiring people to escort the women to Canada, as well as bribing officials at the
Bangkok airport. Due to the irregular nature of most of the border-crossings, it is difficult to
estimate what would constitute a 'reasonable’ fee. However, in Jin's estimation, "I think they
(agents) spent less than Baht 200,000 (CAD $8,000) to arrange for each of us to come to
Canada" (Interview). Employers typically paid the agents $7,500-$15,000 for facilitating the
women's entry into Canada. The employers then increased their profits by doubling or even
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a. The burden of proof prior to and during any prosecution of a person alleged to be

guilty of trafficking lics with the prosecution and not with the trafficked person.®

b. The prosecutor cither calls at least one expert witness on the causes and conse-
quences of trafficking and the effects of trafficking on victims or consults with such
expert in preparation for the criminal proceedings.?”

¢. Methods of investigation, detection, gathering and interpretation of evidence
minimise intrusion, do not degrade the victims or reflect gender-bias. For example,
officials shall not use the personal history, the alleged *character’ or the current or
previous occupation of the trafficked person against the trafficked person or cite
them as a ground for disqualifying the trafficked person’s complaint or for deciding
not to prosecute the offenders. ™

d. Defendants are not permitted to introduce as a defence evidence of the personal
history. alleged *character” or the current or previous occupation (c.g., as a prostitute
or domestic worker) of the trafficked person. 't

¢. Trafficked persons subjected to, and witnesses of, sexual violence are permitted
to present evidence in camera or by electronic or other special means, after taking
into consideration all of the circumstances and hearing the views of the victim or
witness.

f. Trafficked persons are informed of their role and the scope, timing and progress of
the proceedings and of the disposition of their cases.’

g. The views and concerns of trafficked persons are allowed to be presented and
considered at appropriate stages of the proceedings where their personal interests
are affected, without prejudice to the accused and consistent with the relevant na-
tional criminal justice system. ™

Ensure that, if a trafficked person is a defendant in a criminal case:

a. She or he has the opportunity to raise a defence of duress or cocrcion and the same

cevidence is considered as a mitigating factor in sentencing, if convicted

uman rights standards for the treatment of trafficked persons 14

b. In cases involving charges of having committed a crime against a trafficker(s),
including homicide, she or he has an opportunity to plead self-defence and to present
evidence of having been trafficked and the same evidence is considered as a mitigat-
ing factor in sentencing, if convicted

¢. Trials involving migrant trafficked persons are conducted in accordance with
these Standards, relevant provisions of Article 5 of the Vienna Convention on Con-
sular Relations (VCCR) and the articles 16-19 of the ICPRWM. States providing
assistance to their nationals under the VCCR shall act, at all times, in the best inter-
ests of, and consistent with the views of, the trafficked person.

m,eESm:.EQ.. Action to combat trafficking must be targeted at the
offenders and not at those who are victim of such practices. The
victim too often is forced to stand trial instead of the offender, thus
further undermining the victim’s belief in the ability of the legal sys-
tem to bring about justice. Anti-trafficking legislation, which is often
more concerned with illegal migration and criminal prosecutions than
with the rights and needs of victims, is often used as an instrument of
repression by governments to punish, criminalise and marginalise traf-
ficked persons and to deny trafficked persons their basic human rights.

When laws target typically ‘female’ occupations, they are usually
overly protective and prevent women from making the same type of
decisions that adult men are able to make. For example, anti-traffick-
ing laws might prohibit women from migrating for work thereby throw-
ing women into the hands of traffickers. Additionally, many women
are deterred from reporting due to discriminatory treatment of mi-
grant women, especially women working in the sex industry. Police
and prosecutors have exhibited a tendency in many parts of the world
to undermine the credibility of female victims of trafficking and to
categorize women as ‘fallen’ or ‘without virtue’, and thereby as not
descerving of respect for their human rights. .

Human rights standards for the treatment of trafficked persons




Therefore, measures arc nceded to encourage and assist trafticked
persons to report to the authoritics and to act as a witness and to
ensure ‘fair treatment’ by the criminal justice system and the safety
and integrity of trafficked persons.

cess to private action and reparations

. Take all necessary steps to cnsure that all trafficked persons, irrespective of their
migration status or the legality or illegality of the work they perform (e.g., begging or
¢ work), have the right to bring a civil or other action against traffickers and others
cluding public officials and, when possible, persons having diplomatic immunity)
.0 may have exploited or abused them, and have access to other legally enforceable
ms of compensation (including lost wages), restitution and recovery for economic,
ysical and psychological damages.’” Non-wage compensation, restitution and recov-

y shall be proportionate to the gravity of the violations and resulting harm.

. Confiscate all assets of convicted traffickers and disburse such assets in payment of
court orders for compensation (such as unpaid wages), restitution and recovery due

the trafficked person.

.. Ensure that the relevant authorities, upon the request of the trafficked person and/or
r or his legal representative, make available to the requesting party(ies) all documents
d other information in their possession or obtainable by them that is relevant to the
stermination of the trafTicked person’s claim for monetary damages, including com-

:nsation, restitution and recovery.

luman rights standards for the treatment of traflicked persons 16

Commentary: Trafficking in persons has major economic, emotional,
psychological and physical consequences for the victims, their fami-
lies and friends, which consequences are not accommodated by crimi-
nal investigation and prosecution of the offender. Adequate assis-
tance and support as well as financial compensation serves not only
to remove or redress the consequences, but also acts as a deterrent to
traffickers 3.\ strengthening the position of trafficked persons.
Whereas, the victims of human rights violations have largely remained
outside the spectrum of national and international concern; however,
in recent years, the need for attention to the rights of victims, in par-
ticular the right to reparation, has increasingly been recognised as an
essential requirement of justice.  This trend is exemplified by the
instruments cited in footnote 34.

Resident Status

17. Prevent immediate expulsion by staying any actions of deportation and provide
resident status (including the right to work) for a period of six months initially, during
which time the trafficked person can decide whether or not to initiate a civil action or to
be a wilness in a criminal action against the traffickers.”® 1f the trafficked person de-
cides either to initiate a civil action or become a witness in a criminal action, or both,
then the state shall provide the trafficked person with resident status (including the right
to work) for the duration of such cases, including all appeals.

18. Not deport any trafficked person if there are substantial grounds for believing that
such person would be in danger of being subjected to torture. All deportations shall be
carried out in accordance with the law.*®

19. Provide trafficked persons with information and an opportunity to apply for perma-
nent residence under national laws and international treaties. In considering applica-
tions for asylum, a traflicked person shall be permitted to introduce evidence support-

ing a claim that repatriation could seriously endanger her or his life, such as a high risk
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sprisal by traffickers or persecution or harassment by the authorities.*® Guidelines

gnising gender-based persecution as grounds for asylum should be followed.

If the state in which a trafficked person claims to be a citizen refuses for whatever
on to recognize the trafficked person’s claim, consider whether, on the balance of
sabilities, the trafficked person was born in and/or has spent most of her life in that
ntry. Insuch event, the country in which the trafficked person is residing (legally or
sally) must provide the trafficked person with all the rights and privileges granted to
-r stateless persons contained in the UN Convention relating to the Status of State-

Persons.

Commentary: Many trafficked person refrain from seeking help or
reporting to the authorities for fear of deportation. Although, at first
glance, deportation might seem to represent an escape from the traf-
ficking situation, the reality is more complicated. Often, the victim
has borrowed money to pay for the costs of recruiters. She may be
indebted to her own family and also to the persons who recruited her
in the country of origin. Deportation means returning home with
empty hands, debts she will never be able to pay off and without any
future prospects. If it becomes known that a woman has been in the
sex industry, she risks being ostracized by her family or her commu-

nity.

Moreover, it is questionable whether or not deportation means an

escape from the criminal circuit. In many cases women return home
only to find the traffickers waiting to take them back immediately.
Often, traffickers threaten to inform the victim’s family about her ac-
tivities if she does not comply with their demands. -Deportation, in
many cases, means that the trafficked person is put at the mercy of the
traffickers again, without protcction from the authorities or society.
In many cases, trafficked persons not only have to fear reprisals from
their traffickers but also harassment, arrest or detention from authori-

ties in their own countries.
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Providing victims with a stay of deportation, temporary residence
during criminal and civil proceedings and an opportunity to apply for
a permanent residence removes the fear of trafficked persons of im-
mediate deportation. This serves two interests: first, the trafficked
person is able to recover and take back control over her life and,
second, it enables the effective prosecution of traffickers by encour-
aging victims to report to the authorities and to act as a witness.

Health and Other Services

21. Promote and support the development of cooperation between trafficked persons,
law enforcement agencies and non-governmental organizations capable of providing
assistance to trafficked persons.’  All persons providing services (health, legal and
other) should receive training to sensitise them to the rights and needs of trafficked
persons and should be provided with guidelines to ensure proper and prompt aid.*?

22. Provide, on an equal basis with citizens of the State, adequate, confidential and
affordable medical and psychological care.®

23. Provide strictly confidential testing service for HIV/AIDS and other sexually-trans-
mitted discases but only if requested by the person being tested. Additionally, any and
all testing must be accompanied with appropriate pre- and post-test counselling and no
punitive or restrictive measures should be taken against any trafficked persons who
tests positive for HIV/AIDS or any other sexually-transmited disease. Testing should
be provided pursuant to the standards contained in the “Report of an International Con-

sultation on AIDS and Human Rights (UN Centre for Human Rights and World Health
Organisation, Geneva, July 1989).

24. During the period of temporary residence status, provide:*
a) Adequate and safe housing
b) Access to all state-provided health and social services
¢) Counselling in the trafficked person’s mother language
d) Adequate financial support

e) Opportunities for employment, education and training
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Commentary: In most cases, traf{ficked persons have no place to stay
or means of earning a livelihood once they have escaped from the
traflicker’s control. They may not speak the local language or have
any family or relatives who can take care of them in the place where
they are stranded. Often, they have been subjected to physical vio-
lence, unsafe working conditions (c.g., exposure to chemicals), forced
abortions or unsafe sexual contacts and are in urgent need of medical
care. Apart from physical abuse, they might be severely traumatised
by the physical and psychological violence they have endured and
suffer {rom an array of psychological and psycho-somatic complaints.
Moreover, viable employment opportunities are often lacking and/or
damaged as a result of having been trafficked. Adequate support,
employment and cducational opportunities enable trafficked victims

to regain control over their lives and to improve their prospects.

epatriation and Reintegration

5. When and if the trafficked person returns to her or his home country, provide the
inds necessary for the return** and, where necessary, issue, or provide assistance in the

ssuance of, new identity papers.

6. Provide reintegration assistance and support programmes for traflicked persons
ho want to return or have returned to their home country or community in order to
1inimisc the problems they face in reintegrating, into their communities. Reintegration
ssistance is essential to prevent or overcome difficulties suffered as a result of rejec-
on by families or communities, inability to find viable employment, and harassment,
sprisals or persecution from the traffickers and/or the authorities. Reintegration
rogrammes should include education, training for employment opportunities and prac-
ical assistance and should not stigmatise or victimise trafficked persons. All programmes

nust guarantee the confidentiality and the privacy of the trafficked person.*
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Commentary: In most cases, trafficked persons have been deprived
by traffickers of the financial means to pay for return to their home
country or community. Apart from lacking the financial means, traf-
ficked persons may also lack travel documents as traffickers charac-
teristically confiscate the passports or identity papers of their vic-
tims. Without money and without papers it is impossible for traf-
ficked persons to return to their home country or community. This
might result in them being held in shelters or detention centres, often
for years and under inhumane circumstances.

Trafficked persons who are able to return to their home country or
community, either voluntarily or as a result of deportation, face mul-
tiple problems. The absence of adequate support and opportunitics
upon their return places them at a heightened risk of repeated abuse
and exploitation, including repeated trafficking. Thus, reintegration
services arc cssential to ending the cycle of trafficking,

State Cooperation

27. Cooperate through bilateral, regional, interrcgional and international mechanisms
in the development of strategies and joint actions to prevent traflicking in persons,

including cross-border cooperation in the prosecution of traffickers and the protection
of the lives and rights of trafficked persons.

28. Coordinale the safe and voluntary repatriation of trafficked persons.
29. Provide support to programs, including those undertaken by :o:;mo.éSBo:S_

organizations, for cducation and campaigns to increase public awareness of the causes
and consequences of trafficking.
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Commentary: Cooperation between states is absolutely essential if
the Standards are to be realised. Trafficking is an international crime,
requiring multilateral responses. States must deploy multi-disciplin-
ary and multi-level strategies to combat the sophisticated networks
operating throughout the world. States and non-governmental
organisations must work together to ensure that traffickers are never
able to find a ‘safe haven’ anywhere in the world. Without such a
concerted and coordinated effort, trafficking will never be stopped or

even minimised.
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ENDNOTE

1 International Covenant on Civil and Political Rights (ICCPR)

International Covenant on Economic, Cultural and Social Rights (ICESCR)

Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment (CAT)

Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW)

Convention on the Rights of the Child (CRC)

Slavery Convention (SC) and the Supplementary Convention on the Aboli-
tion of Slavery, the Slave Trade and Institutions and Practices Similar to Slavery
(SCAS)

International Convention on the Protection of the Rights of all Migrant
Workers and Members of Their Families ICPRMW) (not yet in force)

International Labor Organization Conventions No. 29 Concerning Forced
Labour (ILO No. 29) and No. 105 Concerning Abolition of Forced Labour (ILO No.
105). 4
2 See Declaration on the Elimination of Violence against Women, General
Assembly, A/RES/48/104 (2/23/94)

3 See ICPRMW 68.1.

4 The International Labour Organisation has officially recognised that sex
work is a form of labour. The Sex Sector: The economic and social bases of prostitu-
tion in Southeast Asia, ed. by Lin Lean Lim (ILO 1998). Similarly, Anti-Slavery
International proposes the redefinition of prostitution as sex work as a preliminary
condition for the enjoyment by sex workers of their full labour and human rights.
Redefining prostitution as sexwork on the international agenda, Anti-Slavery
International with the participation of Jo Doezema (Network of Sexwork Projects)
(July 1997). These Standards adopt the same position and argue that the human
rights of sex workers can only be realised through the recognition, application and
protection of the same rights and protections to sex workers that are available to other
workers.
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ILO No. 105, art. 1, obliges each state party to undertake “to suppress and
make use of any form of forced or compulsory labour...as a method of mobilising
{ using labour for the purposes of economic development.” Sce also, UDHR, art.
[CCPR, art. 8.
Many of the provisions in these Standards are also contained in The Hague
nisterial Declaration on European Guidelines for Effective Measures to Prevent
1 Combat Trafficking in Women for the Purpose of Sexual Exploitation, 24-26
ril 1997. See also ICPRMW, which contains detailed state obligations towards
grant workers; Mode! Strategies and Practical Measures on the Elimination of
slence Against Women in the Field of Crime Prevention and Criminal Justice,
mex to General Assembly Resolution A/RES/52/86, para. 9 (2 Feb. 1998), which
>del Strategies serve “as a model for guidelines to be used by Governments in their
‘orts to address, within the criminal justice system, the various manifestations of
slence against women:....”"; and Declaration of Basic Principles of Justice for
ctims of Crime and Abuse of Power, GA res. 40/34 (29 Nov. 1985).
UDHR 2; ICCPR 2.1, 2; ICESCR 2.2, 3; CEDAW 1,2, 16; CRC 2;
PRMW 7, 25; Model Strategies 4, 5, 6(a); Declaration of Basic Principles, art. 3.
UDHR 13.1; ICCPR 12.1
UDHR 13.2; ICCPR 12.2-.4; CEDAW 15.4; ICPRMW 8.
) Standard Minimum Rules for the Treatment of Prisoners 38; ICPRMW 23.
Mode! Strategies 10; Declaration of Basic Principles 14-15.
! Rome Statute of the International Criminal Court (ICC) 57.3, 64.2, 64.6(¢e),
1, ICPRMW 16.2; Declaration of Basic Principles 6(d); Model Strategies 6(c), 7(h),
h).
} See Model Strategies 7(i), 8(c), 9(b).
ICPRMW 16.5-.7; Model Strategies 10(a).
[CPRMW 16.4.
Model Strategies 7(c).
ICC 42.9; Model Strategies 1 1(f).
Model Strategies 16(b).
UDHR 8; ICCPR 2.3; ICPRMW 16.2; Declaration of Basic Principles 4-5.
ICCPR 14.3; ICPRMW 18.3.
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21 Model Strategies 8a, 9(a)(i).

22 UDHR 3; ICCPR 6; CEDAW 2(f), 6 and Recommendation 19 on Violence
Against Women).

23 UDHR 5, ICCPR 7; CAT, all, CRC u\\?vw ICPRMW 10.

24 UDHR 4; ICCPR 8; SC, all; SCAS, all; ILO Nos. 29 and 105, all; CRC 32;
ICPRMW 11.

25 SCAS 1(a).-

26 UDHR 16.1-.2; ICESCR 10.1; ICCPR 23; CEDAW 16; SCAS 1(c).

27 Model Strategies 10(d).

28 UDHR 11.1; ICCPR 14.2; ICPRMW 18.2. “The primary responsibility for
initiating prosecutions lies with prosecution authorities and does not rest with women
subjected to violence,” Model Strategies 7(b).

29 ICC42.9.

30 ICC 21.3, 54.1(b); Model Strategies 7(d) and 8(b).
31 ICC21.3, 68.1; Model Strategics 7(d).

32 ICC 68.2; Model Strategies 7(c).

33 Declaration of Basic Principles 6(a).

34 Declaration of Basic Principles 6(b).

35 See ICCPR 14.3(d).

36 See ICCPR 14.3(d).

37 ICCPR 2.3; ICC 75; ICPRMW 22.6 and .9, 68.2; Declaration of Basic
Principles 8-11; Model Strategies 10(c); see also, The right to restitution, compensa-
tion and rehabilitation for victims of grave violations of human rights and fundamen-
tal freedoms, adopted by the Economic and Social Council, Report of the Economic
and Social Council for the year 1998, A/53/3 para. 202; (Draft) Basic Principles and
Guidelines on the Right to Reparation for Victims of [Gross] Violations of Human
Rights and International Humanitarian Law, Commission on Human Rights, UN (E/
CN.4/1997/104, April 1997), which formed the basis for the Commission’s examina-
tion of the matter.
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ICCPR 13; ICPRMW 22.1-.5. Under Dutch law, a suspected or actual

ictim of trafficking is entitled to a three-month ‘reflexion period’ in which to decide

/hether or not to press criminal charges against the trafficker(s) and act as a witness.

[ the person decides to press criminal charges, she or he is entitled to a temporary

ssidence permit for the duration of criminal proceedings, including appeals. At the

ame time, she/he is entitled to benefits (for example, social security, housing, health

are, social services, legal aid, counseling) on an equal basis with nationals. Ailens
sircular Ch. B17 (1988, rev. 1993 and 1994), TBV 1996/3. Belgium has adopted
imilar measures. Ministerial Circular in Monitor Belge (July 1, 1994; Jan. 13. 1997).

9
0
1
2

13
14

CAT 3.

Convention Relating to the Status of Refugees, 1.2.
Model Strategies 11, 12.

Declaration of Basic Principles 16.

ICPRMW 28; Declaration of Basic Principles 14-15, 16.
Model Strategies 11(a).

ICPRMW 67.1.

ICPRMW 67.2.
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Appendix C
PROSTITUTION, MIGRANT WORKERS AND HUMAN RIGHTS

In Canada, like in many countries, sex workers can face discrimination in almost every aspect
of their lives and rarely enjoy full rights as citizens. The moral stigma and criminal charges
attached to sex work deprive them of their rights as workers. The right to free choice of work
(UDHR Article 23:1, ICESCR Article 6.1 and CEDAW Article 11), and to just and -
favourable work conditions (UDHR Article 23.1) are violated by the placement of legal
obstacles to engagement in sex work. In fact, prostitution is legal in Canada but the Criminal
Code (Section 210, 211, 212) penalizes most prostitution-related activities, including third
party involvement. The lack of human rights protection for sex workers in general renders
anyone in the sex trade vulnerable to exploitation. These conditions preclude the application
of existing labour laws to employer-employee relationships and allow harassment and
extortion by police and other authorities.

Due to limited support networks, debts, and language barriers, most migrant sex workers
rarely work independently but work for owners of establishments such as massage parlours.
The procuring laws that criminalize third party involvement in prostitution affect them
directly. In addition, like many other undocumented migrant workers, they are denied their
basic human rights because of their immigration status.

Discriminatory attitudes and behaviour toward the Thai migrant sex workers included
inappropriate responses from embassy representatives, interpreters, health and social service
providers. Chamlong had the following to say about the attitude of Toronto's Thai
Association:

I think Thai Buddhist temple accepted the women [sex workers]. Some
women went for a retreat at the temple. However, some members of the
Thai Association [in Toronto] did not treat them nicely. They did not like
when the women took part in a Thai beauty pageant contest. I think we
can't judge people how good they are only from their work. They are
people. Thai Association should help anyone who's in trouble. The
association still does not have any concrete plan to help the women ...
(Interview with Chamlong).






